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The Circuit Court of Apppeals for the 
Fourth Federal Circuit have recently decided 
a case which involves the often perplexing 
questions in the organization of corporations 
as to the validity of the issue of stock in pay- 
ment for property. Joseph Bancroft & 
Son’s Co. v. Bloede, 106 Fed. Rep. 396. It 
appears in that case that a corporation was 
organized under the general incorporation law 
of a State, which provided that nothing but 
money should be considered as payment of 
any part of the capital stock, except as other- 
wise provided, but in a subsequent section 
authorized the directors of any company to 
purchase mines, manufactories, ‘‘or other 
property necessary for their business,’’ and 
to pay for the same by an issue of paid-up 
stock. The business of such corporation 
was stated in its articles to be ‘‘the manu- 
facturing, bleaching, dyeing, and finishing 
of cotton or other fabrics, and every other 
business incident thereto or that may be com- 
bined therewith.’’ The man who had been 
the consulting chemist of the company for 
many years was a manufacturer of dyes, pulp 
colors, finishing oils, and chemicals in accord- 
ance with secret formulas and processes in- 
vented and owned by him, many of which 
dyes, etc., were exclusively used by the com- 
pany in its business. At the instance of the 
company, he formed a corporation to which 
he conveyed his manufacturing plant, and all 
his rights in such dyes, formulas, etc., and, 
under authority of a vote of the stockholders, 
the directors of the marufacturing company 
issued to him paid-up stock in such company 
in exchange for shares in the corporation so 
organized by him. It was held that such 
issue of stock was for the purchase of prop- 
erty legitimately necessary or proper in con- 
nection with the business of the company, 
and was within the powers conferred upon it 
by the statute and its articles; that upon the 
issue as to the validity of the stock so issued, 
is was proper for the court to admit evidence 
to show the intimate relations between the 
business of the two corporations, and the 
importance and value to the corporation is- 





suing the same of owning an interest in the 
other company, as well as of having its chief 
stockholder interested in its own business, 
and that where the incorporation laws of a 
State at no time prohibited a corporation 
organized thereunder from owning stock in 
another corporation, the adoption of a new 
constitution, and the enactment of laws pur- 
suant to its provisions, expressly giving such 
right, may fairly be held to show, at least, 
that the previous acquiring of such stock by 
a corporation was not against the public 
policy of the State, if not to expressly legal- 
ize such transaction. 
The Court of Appeals of Colorado has re- 
cently in the case of Master Builders’ Assn. 
v. Domasecio, considered an _ interesting 
question on the subject of boycotts and the 
power of courts to issue an injunction against 
members thereof. The holding of the court 
was that a letter to architects of a building, 
signed by members of a master builders’ as- 
sociation, in which they declined to bid on 
the building if plaintiff's bid should be re- 
ceived in competition, would not authorize a 
judgment for damages or the issuance of an 
injunction against such members, since no 
coercion or intimidation was suggested, and 
the architects were at liberty to receive bids 
from numerous builders who had not signed 
the letter. It was further held that a notifi- 
cation by a builder to an architect that, if he 
should receive plaintiff's bid for work, nu- 
merous members of a master builders’ asso- 
ciation would refuse to bid thereon would 
not authorize a judgment against such mem- 
bers in the absence of aay evidence to show 
authority of the builder to give such notice. 
The conclusion of the court is not only 
consonant with reason, but is supported by 
the best authorities of which a few are: Man- 
ufacturing Co. v. Hollis, 54 Minn. 223, 55 
N. W. Rep. 1119; Macauley v. Tierney (R. 
I.), 33 Atl. Rep. 1, 37 L. R. A. 455; Carew 
v. Rutherford, 106 Mass. 14; Com. v. Hunt, 
4 Metc. (Mass.) 111; Hunt v. Simonds, 19 
Mo. 583; Payne v. R. R. Co., 15 Lea, 507; 
Brewster v. C. Miller's Sons (Ky.), 41 S. 
W. Rep. 301, 38 L. R. A. 505; Cooley, 
Torts, pp. 278, 688. The facts and the legal 
principles involved in the Colorado case are 
declared by the Colorado court to be very 
similar to those in the two cases first above 
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cited, and in each there was presented upon 
the facts a stronger case for relief than here. 
In each there was an express agreement 
among the members of an association not to 
deal thereafter with wholesale dealers who 
should at any time sell lumber to those not 
members of the association. Here was noth- 
ing of that kind. Defendants did not notify 
or threaten the architects that, in case they 
received the bid of the plaintiff, they (the 
defendants) would thereafter refuse to deal 
with them. All that the defendants did say 
to the architects was (giving the notice and 
the allegations the broadest construction) : 
‘If you receive the bid of the plaintiff for 
any contract, we will not give you our bids 
in competition therewith.’’ The court read- 
ily distinguished some of the authorities 
cited by the plaintiff; all of them expressly 
turn upon the fact that there was coercion, 
intimidation or malicious threats todo an 
unlawful injury. That was the principle in- 
voked in Van Horn v. Van Horn, 52 N. J. 
L. 285, and Doremus v. Hennessy, 176 Ill. 
608. The case of Casey v. Typographical 
Union (C. C.), 45 Fed. Rep. 135, was that 
of a boycott againsta newspaper. The court 
found it to have been clearly shown that the 
boycott was to be enforced by threatening 
loss of business to those who, having no con- 
nection with the union, should continue to 
advertise with, or in any way patronize, the 
plaintiff. Even in Jackson v. Stanfield, 137 
Ind. 592, upon which plaintiff most strongly 
relies, the court, in speaking of the acts or 
policy in cases of this character which would 
create a liability for damages, says: ‘‘It is 
not a mere passive, let-alone policy—a with- 
drawal of all business relations, intercourse 
and fellowship—that creates the liability ; 
but the threats and intimidation shown in 
the complaint.’’ 





NOTES OF IMPORTANT DECISIONS. 


Vicious ANIMAL—INJURY TO SERVANT—LIA- 
BILITY OF MASTER.—In Cooper v. Robert Port- 
ner Brewing Co., 38 S. E. Rep. 91, it was held by 
the Supreme Court of Georgia, that when a serv- 
ant isemployed in a business requiring the use 
ofan animal, and the master furnishes an animal 
which is vicious and dangerous, and this fact is 
well known both to the master and the servant, it 
is the duty of the master to furnish such harness 
and appliances as will render reasonably safe the 
use of such an animal in the business to be car- 








ried on, and if, on account of the failure to fur- 
nish equipment of this character, the servant is 
injured by the animal, without fault on his part, 
the master is liable to the servant for whatever 
damages he sustains by reason of such injury, if 
it further appears that the harness and appli- 
ances furnished were known, or could, by the 
exercise of ordinary diligence, have been by the 
master known, to be unsafe and unsuitable, and 
the servant was ignorant of this fact, and could 
not have discovered it by the exercise of like 
diligence. 





TRIAL — JuRY—COERCION.—In De Jamette v. 
Cox, 29 South. Rep. 618, it appeared that a jury 
had been out part of one afternoon and all of the 
day following until evening, and on being called 
into court said they had agreed on the law and 
on the evidence, but could not arrive at a verdict, 
whereon the court remarked that when a jury so 
agreed, and could not arrive at a verdict, they 
were ¢ither disqualified or incompetent, and that 
they had two months in which to come to a ver- 
dict, after which they retired, and soon rendered 
a verdict. It was held that the verdict should be 
set aside as having been coerced. The court said 
in part: 

**We think that what the court did say to the 
jury, under the circumstances, was a clear in- 
timation that they should be kept together until 
the 2d day of August, a period of two months, 
unless they sooner agreed upon a verdict. The 
fact that a verdict was very soon thereafter ren- 
dered, notwithstanding the jury had stated to the 
court that it was impossible to come to a verdict 
after an effort of more than a day, we think rea- 
sonably and satisfactorily shows that the ver- 
dict was not uninfluenced by what the court had 
said. In the case of Insurance Co. v. Moog, 81 
Ala. 343, 1 South. Rep. 108, this court quoted ap- 
provingly what was said in Green v. Telfair, 11 
How. Prac. 260, which condemned such action 
by the trialcourt. We fully approve of what was 
said, that ‘a judge has a right to threaten or in- 
timidate a jury in order to affect their delibera- 
tions. I think he bas no right even to allude to 
his own purposes as to the length of time they 
are to be kept together. There should be noth- 
ing in his intercourse with the jury having the 
least appearance of duress or coercion.’ We are 
of the opinion that the motion fora new trial 
should have been granted.’ 





MINES AND MINING—OIL LEASE — DRAINAGE 
OF LAND — CONFUSION OF Goops.—In Kleppner 
v. Lemon, decided by the Supreme Court of 
Pennsylvania, it was held that where a lessee of 
two tracts of oil land sinks a well on one tract, 
which drains a portion of the other, the owner of 
the latter is not entitled to his royalty on all the 
oil produced through such well on the theory of 
confusion of goods, but only on the proportion of 
the oil to the whole amount produced which the 
area of his land so drained bears to the land 
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drained in the other tract. The court said in 
part: 

‘We ordered a reargument of this case be- 
cause we were not satisfied that a right conclu- 
sion had been reached by the learned master as 
to the amount for which the defendant was liable 
by reason of his failure to develop in good faith 
the land which he has leased of the plaintiff for 
the production of oil. By the decree made the 
plaintiff is allowed a royalty of one-eighth of all 
the oil produced from the Stotler Well No. 2, 
which was on an adjoining farm and 167 feet from 
the plaintiff’s line. Thereason stated in support 
of the decree is that, as it was not possible to as- 
certain with accuracy the amount of oil which 
had been unlawfully drained from the plaintiff’s 
land and mingled with the defendant’s oil, the 
rule in relation to the wrongful confusion of 
goods should be applied, and the whole given to 
the plaintiff. The operation of this rule under 
the circumstances is, we think, harsh and unwar- 
ranted. The rule applies only in cases of neces- 
sity, where the goods cannot be distinguished or 
separated. 2 Bl. Comm. 405; 2 Kent, Comm. 
365. ‘It is only the impossibility of distinguish- 
ing goods intermingled with others that transfers 
the title to the whole to the one who is innocent 
of the admixture.’ Winlack v. Geist, 107 Pa. 
297. The proper measure of damages was the 
market value of one-eighth of the oil taken from 
the plaintiff's land and brought to the surface 
through the Stotler well. The basis of the de- 
cree is the reasonable probability, because of the 
nature of the soil, the proximity of the well to 
the plaintiff's land, and the effect produced on 
this well by the flow of other wells in the vicinity, 
that a part of the oil produced came from the 
plaintiff's land. Asitcame by drainage from the 
porous rock within 500 or 600 feet of the well, it 
is not more difficult to determine approximately 
the amount taken than it isto determine that any 
was taken. Presumably, the drainage was uni- 
form, and the plaintiff’s land contributed a part 
which bore the same proportion to the whole 
amount produced as his land within the circle 
drained bore to the whole area of drainage.” 





CRIMINAL LAW—FELONY—CIVIL DAMAGES— 
GRAND JURY — PROSECUTOR. — In McBlain v. 
Edgar, the Court of Errors and Appeals of New 
Jersey, on the subject of the duty of a private 
person to institute and conduct prosecution, de- 
clares that by the common law it was the duty of 
every one against whose person or property a 
crime had been committed to prosecute the 
guilty one to conviction. He was, in the dis- 
charge of his duty, often compelled to employ 
counsel, procure the indictment to be drawn and 
laid before the grand jury, with the evidence in 
its support, and, if found, to see that it was prop- 
erly prosecuted before the jury of trials; that the 
common-law rule is not observed with us. The 
reason for its adoption does not obtain here. We 
have public prosecutors in every county. With 
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us, whatever be the English usage, the true rule 
is believed to be that the party may institute the 
proceeding for damages as promptly as he 
chooses, only he must not bring on the trial in 
advance of his public duty, and that the duty of 
a private person ceases when he has made his 
complaint, and appeared before the grand jury, 
and secured or failed to secure an indictment. 
The court says in part: 

“To the plaintiff's declaration the defendant, 
by his second plea, set up that for the offense 
which the plaintiff claimed damages against him 
(which was, in the criminal law, rape) he had 
been indicted by a grand jury of the county of 
Cumberland, and that his indictment was still 
pending, and wholly undetermined against him, 
and, that, therefore, plaintiff ought not to have 
her action, etc. The affidavit of the defendant to 
sustain this plea proceeds, after stating that the 
indictmen: was found, as follows: ‘And depo- 
nent says he was tried on said indictment at the 
May term of the Cumberland county quarter 
sessions, to which court the said indictment had 
been handed down to be tried, and that at such 
trial the jury disagreed; that this deponent has 
never since been subjected to a new trial or re- 
trial on said indictment; and deponent is in- 
formed that the said indictment was voluntarily 
quashed or dismissed by the entry ofa nolle 
prosequi on behalf of the State on or about the 
15th day of April last, but that the same was 
never dismissed or quashed by the entry of 
said nolle prosequi until several weeks after the 
commencement of this action; and that at the 
time of the commencement of this action the said 
indictment remained wholly untried, undeter- 
mined and undisposed of, and yet pended against 
deponent, as will more fully appear by the rec- 
ord of said indictment and the proceedings had 
thereon, of record in the Cumberland county, N. 
J., clerk’s office, which said record and proceed- 
ings are madea part of this affidavit.’ Upon 
notice, and after hearing, by an order dated July 
19, 1899, the court struck out the second plea, on 
which order after judgment error is here as- 
signed. The contention is that the plea alleges 
that the defendant is guilty of an offense which 
atcommon law was a felony, and that the in- 
dictment is for such offense, and that no civil 
suit can be maintained until the plaintiff has 
prosecuted the criminal offense, and there is 
either a conviction or an acquittal. 

‘The common-law rule was not quite so narrow 
as the plaintiff in error contends, yet it did re- 
quire either a conviction or acquittal of the de- 
fendant, or some other termination of the pro- 
ceeding on the criminal charge by some judicial 
act for which the plaintiff was not responsible by 
fault or collusion. Crosby v. Leng, 12 East, 409. 
The common-law rule was founded upon a rea- 
son which does not exist with us, and therefore 
should not be followed. In England—formerly, 
at least—it was the duty of every one against 
whose person or property a crime had been com- 
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mitted to prosecute the guilty one to conviction. 
He was, in the discharge of this duty, often com- 
pelled to employ counsel, procure the indict- 
ment to be drawn and laid before the grand jury, 
with the evidence in its support, and, if found, to 
see that it was properly prosecuted before the 
jury of trials. 1 Chit. Cr. Law, 9, 825; Foster v. 
Tucker, 14 Am. Dec. p. 245, note. Such a prac- 
tice is not observed here. We have public pros- 
ecutors in every county. There is no reason for 
its adoption. As the Supreme Court of Massa- 
chusetts say in a very early case: ‘In the ab- 
sence of any reason founded on public policy re- 
quiring the recognition of the rule, the expe- 
diency of its adoption may be well doubted.’ 
Railroad Co. v. Dana, 1 Gray, 83. The opinion 
of Judge Bigelow in the case just cited goes so 
exhaustively into this whole question, both as to 
the rule at common law and the reasons there- 
for, and for its non-adoption under our practice, 
and our constitutional guaranty to the citizen, 
both as to criminal and civil procedure, that 
we feel constrained to adopt it as a sound state- 
ment of the principles applicable to like condi- 
tions in this State. That case was cited with 
approval in Atwood v. Fisk, 101 Mass. 364, 365. 
The rule at common law has also been repudia- 
ted in the following States: Howk v. Minnick, 
19 Ohio St. 462; Hyatt v. Adams, 16 Mich. 180; 
Thayer v. Boyle, 30 Me. 475; Newell v. Cowan, 
30 Miss. 492; Brunson v. Martin, 17 Ark. 270. 
Many States have also abolished the rule by 
statute, anda full reference to the cases on that 
subject will be found in the note to the case of 
Foster v. Tucker, 14 Am. Dec. p. 245, before refer- 
red to. Bishop in his new Criminal Law, states 
the present rule on this question as follows: 
‘Assuming the English doctrine to prevail with 
us, still the reason of it does not require a total 
postponement of the civil suit until the criminal 
is terminated. With us, whatever be the Eng- 
lish usage, the true rule is believed to be that 
the party may institute the proceeding for 
damages as promptly as he chooses, only he must 
not bring on the trial in advance of his public 
duty.’ 1 Bish. Cr. Law, §§ 267, 272. The duty of 
a private person in this State ceases when he has 
made his complaint, and appeared before the 
grand jury, and secured or failed to secure an in- 
dictment. After that the prosecution is in the 
hands of the public prosecutor, and for his acts 
the private citizen is not responsible, nor charge- 
able with either his zeal or neglect in prosecut- 
ing. The plea was rightly stricken out.” 








THE COLLATERAL ATTACK OF 
JUDGMENTS. 


[The title of the case has been omitted from many 
of the references for want of space.] 


I. Permissible for Want of Jurisdiction 
Only.—It is a well settled doctrine that a 
judgment void for want of jurisdiction is 











supported by no presumptions and may be 
impeached in any action, direct or collateral.' 
On the other hand, a judgment which is merely 
voidable on account of some irregularity 
or erroneous decision, is to be considered 
and treated in all respects as a legal judg- 
ment until vacated or reversed by a direct 
proceeding for that purpose, and cannot, 
therefore, be attacked collaterally.2, Where 
the court has jurisdiction no merely irregu- 
lar exercise of its jurisdiction will render its 
final judgment void.® The proceedings cau- 


1 Decisions holding that judgmen‘s rendered with- 
out jurisdiction are void, collected in 11 Am. St. Rep. 
821; note; Furguson v. Jones, 17 Oreg. 264, 20 
Pac. Rep. 842; Needham v. Thayer, 142 Mass. 536; 
Thorn v. Salmonson, 15 Pac. Rep. 588; Moore v. 
Town of Edgfield, 32 Fed. Rep. 498. Andsee 28S. W. 
Rep. 707; Jd. 195; (Md.) 10 Atl. Rep. 68; (Mo.) 48S. 
W. Rep. 424; (Ohio) 9 N. E. Rep. 132; 64 Cal. 203, 30 
Pac. Rep. 627; (Ill.) 34 N. E. Rep. 417; (Minn.) 
67 N. W. Rep. 630; 40 N. Y. S. 448; (Mass.) 
51 N. E. Rep. 19; (N. Car.) 30 S. E. Rep. 318; 
(Neb.) 75 N. W. Rep. 1111. A personal judgment on 
publication, without service or appearance, is void. 
Fowler v. Lewis’ Admr. (W. Va.), 14S. E. Rep. 447. 
See (Tex.) 14S. W. Rep. 162; 28 S. W. Rep. 574; 
(Oreg.) 42 Pac. Rep. 514; (Va.) 22S. E. Rep. 864; 173 
U. 8.198. Or on service in another State. Perry v. 
Bassett (Tex.), 41S. W. Rep. 523; tna Life Ins. 
Co. v. Lynn Co. (Iowa), 95 Fed. Rep. 325. See (Neb.) 
71i N. W. Rep. 64; (Tex.) 40S. W. Rep. 170; (Ala.) 23 
South. Rep. 825; 50 N. Y. S. 677; (Neb.) 78 N. W. 
Rep. 258. Proceedings void for want of jurisdiction 
cannot be cured by ratification. Lawton v. Nadeau, 
75 Fed. Rep. 789. And see 54 N. E. Rep. 370; 60 
Ohio St. 840; 173 U. S. 193. Nor lapse of time. Har- 
per v. Cunningham, (D. C.) 8 App. 400; Jamison v. 
Weaver (Iowa), 51 N. W. Rep. 65. 

2 The decisions on this proposition are very numer- 
ous, afew only of which can be cited. Board of 
Commissioners of Lake Co. v. Platt, 28 C. C. A. 87, 79 
Fed. Rep. 567; Porter v. Gile, 47 Vt. 620; Hollings- 
worth v. State (Ind.), 12 N. E. Rep. 490. See Black on 
Judgments, 3278; (Fla.) 2S. W. Rep. 774; (Ind.) 14 N. 
E. Rep. 387; (Va.) 2S. E. Rep. 738; 82 Ky. 451; (Mo.) 
2S. W. Rep. 478; (Ill.) 14 N. E. Rep. 7; (N. Car.) 
9S. E. Rep. 634; 89 Mo. 174, 1 S. W. Rep. 93; (IIl.) 19 
N. E. Rep. 848; (Mo.) 2S. W. Rep. 478; 146 Ill. 348; 
(Ind.) 24 N. E. Rep. 885,10 N. Y.S. 773; 80 Ill. 807; 
140 Ind. 158; 35 Fla. 342; (Va.) 24S. E. Rep. 249; 51 
La. Ann. 1547, 26 South. Rep. 475; 174 U.S. 710; 57 
Pac. Rep. 997; 53 S. Car. 118; 101 Tenn. 169; 17 Tex. 
Civ. App. 665; 125 Mo. 469; Jd. 202; Jd. 61; 26 Oreg. 381; 
Id. 410; 60 Mo. App. 571; 142 Ind. 385; 72 Miss. 838; 95 
Tenn. 60; 88 Minn. 427; 116 N. Car. 12; 80 Md. 421; 5 
S. Dak. 111; Jd. 191; 47 S. Car. 525; Jd. 58 Am. St. 
Rep. 907; 94 Wis. 455; 141 Mo. 122; 18 Tex. Civ. App. 
204; 50 Neb. 320; 23 Nev. 29; 9S. Dak. 319; 108 Mich. 
417; 45 N. Y. S. 675; 145 Ind. 358; 57 Kan. 90; 64 Minn. 
485; 68 Vt. 191; 9 Tex. Civ. App. 228. A judgment 
cannot be attacked collaterally for any defect which 
in a direet proceeding might be cured by amend- 
ment. Holland v. Laconia B. & L. Assn. (N. H.), 41 
Atl. Rep. 178. 

3’ Sweet v. Ward, 43 Kan. 695, 23 Pac. Rep. 941; 
Board of Commissioners of Lake Co. v. Platt, 25 C. C. 
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not be inquired into collaterally because of 
any supposed irregularity, when such irreg- 
ularity does not amount to an entire want 
of jurisdiction. The test of jurisdiction is 
whether the court had power to enter upon 
the inquiry, not whether the proceedings 
were regular, or its conclusion was right or 
wrong.’ Jurisdiction having been once ac- 
quired over the parties and the subject-mat- 
ter, no subsequent error or irregularity will 
oust the court of jurisdiction, nor subject a 
judgment obtained in the exercise of that 
jurisdiction to collateral attack.® ‘‘It may 
now be regarded as a legal maxim that 
when a judgment is offered in evidence col- 
laterally, in another suit, its validity cannot 
be questioned, except for want of jurisdic- 
tion in the court that rendered it.’’? 


Il. The Presumption of Regularity.—The 
court having acquired jurisdiction over the 
parties and the subject-matter, the law con- 
clusively presumes, on collateral attack, that 
the proceedings were legal and founded upon 
jurisdiction properly and duly acquired.® 
Unless a want of jurisdiction is apparent on 
the face of the record it will be presumed 
that the necessary jurisdictional facts ex- 
isted. Where a judgment is attacked col- 
laterally, the jurisdiction of the parties can 
be determined only by an inspection of the 
record.’° And when it appears that there 
has been some service of notice, it is imma 


A. 87, 79 Fed. Rep. 567; New Dunderberg Min. Co. v. 
Old, 25 C. C. A. 116, 79 Fed. Rep. 598; Walker v. Hill 
(Ind.), 12 N. E. Rep. 387; Essig v. Tower (Ind.), 21 
N. E. Rep. 1090; (Ill.) 19 N. E. Rep. 848; (N. J. Ch.) 
28 Atl. Rep. 71; (Iowa) 56N. W. Rep. 658; 4 Tex. Civ. 
App. 322, 23 S. W. Rep. 518; (Ohio) 36 N. E. Rep. 669; 
150 U.S. 512; 146 Ill. 360, 84 N. E. Rep. 9387; 164 Pa. 
St. 615, 30 Atl. Rep. 503; (Mo.) 43 S. W. Rep. 920. 

4Connolly v. Miller (Neb.), 34 N. W. Rep. 76; Hil- 
ton v. Bachman (Neb.), 39 N. W. Rep. 419; Gaudy v. 
Jolly (Neb.), 53 N. W. Rep. 658; Kleylav. Haskett 
(Ind.), 14 N. E. Rep. 887; (Ind.) 39 N. E. Rep. 1054; 
100 Cal. 158, 34 Pac. Rep. 667; 10 Wash. 259, 88 Pac. 
Rep. 1050; (Mo.) 40 S. W. Rep. 123; (W. Va.) 33S. E. 
Rep. 302. 

5 Board of Commissioners of Lake Co. v. Platt, 25 
C. C. A. 87, 79 Fed. Rep. 567; New Dunderberg Min. 
Co. v. Old, 25 C. C. A. 116, 79 Fed. Rep. 598. 

6 State v. Wear (Mo.), 46S. W. Rep. 1194. 

7 Paul v. Smith, 82 Ky. 451. And see Evers v. Wat- 
son, 156 U. 8S. 327. 

8 Blake v. Lyon Mfg. Co., 77 N. Y. 626. 

® Ex parte Cuddy, 9Sup. Ct. Rep. 703, 131 U. S. 280; 
Kramer v. Breedlove (Tex.), 3 S. W. Rep. 561; 
Bateman vy. Miller, 118 Ind. 345, 21 N. E. Rep. 292; 
Broder v. Conklin, 33 Pac. Rep. 211. 

10 Hoogland v. Hoogland (Utah), 57 Pac. Rep. 20. 





terial that there are defects or irregularities 
in the process or in the manner of service." 
Where there is an attempt at service reach- 
ing the defendant, a defect in the manner of 
service or form of the return is a mere irreg- 
ularity, and is not ground for collateral at- 
tack on the judgment. But where the at- 
tempted service does not reach the defend- 
ant at all, a judgment founded thereon is 
absolutely void.” The fact that some of the 
defendants are infants does not change the 
rule, nor does service on an insane de- 
fendant render a judgment void or open to 
collateral attack. And the same presump- 
tions are indulged in support of a judgment 
against married women, except where such 
judgment would be void under the law of 
the State.” A distinction is to observed be- 
tween facts involving jurisdiction of the 
parties and subject-matter, and quasi juris- 
dictional facts required to be alleged and 
proven. In the absence of the former the 
judgment of the court is void, ard may be 
attacked in a collateral proceeding, while in 
respect to the latter it is conclusive and can- 


1 McCormick v. Webster, 89 Ind. 105; Hollings- 
worth v. State, 111 Ind. 289, 12 N. K. Rep. 490; Mur- 
ray v. Weigle, 118 Pa. St. 159; Evans v. Colman, 92 
Mich. 427. See 97 N. Car. 347, 39 N. W. Rep. 419; 35 
Neb. 711, 53 N. W. Rep. 958; 113 N. Car. 249, 18 N. E. 
Rep. 174; (Kan.) 26 Pac. Rep. 719; (Ky.) 29 S. W. 
Rep. 16; 40 Kan. 412, 20 Pac. Rep. 262; 89 Ind. 105; 111 
Ind. 289, 12 N. E. Rep. 490; 78. & R. 269; 118 Pa. St. 
159. 

12 Campbell Printing Press and Mfg. Co. v. Marder, 
Luce & Co. (Neb.), 69 N. W. Rep. 774. See 41 Miss. 
561; 48 Me. 401; 7 Kan. 196; (Mich.) 52 N. W. Rep. 
787. Process whieh is amenable and hence not void 
will support a judgment. Hx parte Howard-Har 
rison Iron Co. (Ala.), 24 South. Rep. 616. The same 
is true as to notice by publication. Douglas v. Byers 
(Kan.), 58 Pac. Rep. 523; Garrett v. Struble, 57 Kan. 
508, 46 Pac. Rep. 948. But where the affidavit of serv- 
ice was wholly insufficient to confer jurisdiction the 
judgment is void. Hyde v. Redding, 74 Colo. 4938, 16 
Pac. Rep. 880. See Jd. 197; 10 N. Y. S. 246. 

18 Hawkins v. McDougal, 126 Ind. 589, 25 N. E. 
Rep. 820; Sorrell v. Samuels (Ky.), 49S. W. Rep. 262. 
See 143 N. Y. 78, 37 N. E. Rep. 675; 159 Pa. St. 146, 28 
Atl. Rep. 252; 37S. Car. 102; 31 Fla. 83; 117 Mo. 103; 3 
Tex. Civ. App. 489; 28 N. Y. 8. 3382, 77 Hun, 249; 
(Ill.) 24 N. E. Rep. 634; (Ind.) 32 N. E. Rep. 920; 118 
Mo. 476, 24S. W. Rep. 180; (Minn.) 82 N. W. Rep. 
990; (Mo.) 28 S. W. Rep. 485; 149 Ind. 74; 58 Neb. 
827. 

14 Withrow v. Smithson, 37 W. Va. 757; Thomas v. 
Hemsucker (N. Car.), 18 Sup. Ct. Rep. 221; Maloney 
v. Dewey, 127IIl. 395,19 N. E. Rep. 848; Brittain v. 
Mull (N. Car.), 168. E. Rep. 382. 

15 Benson v. Cahill (Tex.), 37S. W. Rep. 1098. See 
Truesdail v. McCormick (Mo.),8S. W. Rep. 885; 
Black on Judgments, §§ 188, 192. 





422 


CENTRAL LAW JOURNAL. 





No. 22 








not be questioned except on review. There- 
fore, a judgment cannot be collaterally at- 
tacked for want of jurisdiction because the 
petition does not state a cause of action,” 
nor on account of multifariousness as to 
subjects or parties,’® or a misjoinder of 
parties." 

Ill. Exceptions to Presumption of Regu- 
larity. — Before proceeding to inquire in 
what cases and in what manner want of 
jurisdiction may be made to appear in a 
collateral proceeding, it is necessary to 
notice certain limitations and exceptions to 
the presumptions indulged in support of 
judgments and in respect to the absolute 
verity of the record. In the first place it is 
to be observed that such presumptions are 
limited to judgments of courts of general 
and superior jurisdiction,” and are applica- 


16 Reinach vy. Atlantic &G.' W. R. Co., 58 Fed. 
Rep. 38. And see 29 N. Y. S. 933; 99 Colo. 374, 33 
Pac. Rep. 1122; 66 Fed. Rep. 790; 71 Fed. Rep. 151. 

17 Winningham v. Trueblood, 149 Mo. 572, 51S. W. 
Rep. 399; Altman vy. School Dist. (Oreg.), 56 Pac. Rep. 
291; Ayers v. Duggan (Neb.), 78 N. W. Rep. 296. See 
(Cal.) 55 Pac. Rep. 283; (Minn.) 77 N. W. Rep. 964; 69 
Conn. 304, 27 Atl. Rep. 688; (Oreg.) 38 Pac. Rep. 307. 

18 Kefner v. Northwestern Life Ins. Co., 123 U. 8S. 
747. 

19 Levan v. Milbolland, 114 Pa. St.49. Nor because 
the complaint shows that the cause of action was 
barred by limitation. Christofferson v. Penning, 16 
Wash. 491, 48 Pac. Rep. 264; Head v. Daniels (Kan.), 
15 Pac. Rep. 911. 

20 In the case of courts of limited and inferior ju- 
risdiction there is no presumption of jurisdiction. 
The record and papers must show every fact neces- 
sary to confer jurisdiction or the judgment may be 
impeached collaterally, and want of jurisdiction 
shown aliunde. State v. Ely, 43 Ala. 568; Hall v. 
Hayward, 10 Conn. 514; Hendrick v. Whittemore, 
105 Mass. 28. See 12 Ga. 424; 538 Ga. 138; 30 Ind. 63; 
89 Ind. 422; 3 Iowa, 114; 12 Iowa, 58; 5 Mich. 409; 30 
Me. 422; 16 Md. 171; 127 Mass. 474; 25 Miss. 513; 26 
Mo. 65; 27 Id. 101; 9 Tex. 318; 3 Vt.114; 18 Jd. 594; 
(Tex.) 148. W. Rep. 228. But where the record is 
silent as to service of process it will be presumed to 
be valid, until contrary is shown aliunde. Hambel 
v. Davis (Tex.), 38S. W. Rep. 251. And if the record 
does show necessary jurisdictional facts it cannot be 
impeached for errors or irregularities. Wilson v. 
Wilson, 18 Ala. 176; Fox v. Hoyt, 12 Conn. 491; Pigh- 
ter v. Thornton (Ohio), 30 Wkly. L. Bul. 32; K. C. 
ex rel. Prior v. Winner, 58 Mo. App. 299. See 20 
Ala. 409; 6 Watts, 398; 12 Ga. 424; 3 Iowa, 114; 35 Mo. 
97; 15 Ind. 421; 77 Ind. 143; 22 N. J. Law, 396; 52 Cal. 
182; 20 Conn. 556; 12 Me. 415; 40 Me. 333; 4 Minn. 473; 
24 Lowa, 217; 8 Wis. 324; (Tex.) 18S. W. Rep. 1029; 
23 Pa. St. 189; 98 Pa. St. 619; 66 N. Car. 415; 26 Mich. 
123;3 N. Y. 881; 10 Wend. 300; 76 Ind. 549; 36 Cal. 
185; 3 Wall. 396; 10 Kan. 383; 13 Iowa, 28; 18 Conn. 
100; 1 Kan. App. 606, 42 Pac. Rep. 390; (Mo.) 28S. W. 
Rep. 755. Evidence extrinsic to the record may be 
resorted to for purpose of supplying facts requisite 





ble only to actions between the same parties 
and their privies.*4_ Such presumptions are 
subject to exceptions also, according to the 
preponderence of authority, in the case 
of foreign judgments.” Another exception 
of universal application is where the want of 
jurisdiction is apparent on the face of the 
record.” 

IV. Presumption of Jurisdiction.—One of 
the consequences resulting from the pre- 
sumptions referred to is, that jurisdiction 
will always be presumed between parties and 
privies, in sapport of a judgment of a domes- 
tic court having general jurisdiction, unless 
the want of jurisdiction affirmatively appears 
in the record,” or is established in the action 


to jurisdiction. Jolly v. Fotz, 34 Cal. 321. See 51 N. 
Y. 381; 48 N. Y. S. 468. 

21 Day v. Combination Rubber Co., 2 Fed. Rep. 570; 
Atkinson v. Allen, 12°Vt. 619; Caswell v. Caswell, 28 
Me. 232; Eureka Iron Works v. Bresnahan (Mich.) 
383 N. W. Rep. 834. See (Ga.) 3 N. E. Rep. 406; (Ind.) 
34 N. E. Rep. 813; (Vt.) 42 Atl. Rep. 976; 164 Pa. St. 
125; 55 Mo. App. 338; (Mo.) 26S. W. Rep. 958; 58 Pa. 
St. 266; 52 Me. 481; 6 Pa.St. 272; 78 N. Car. 342; (Tex.) 
30S. W. Rep. 952. As to judgments against garnishee. 
S. D. Eaton Co. v.|Kelly, 45 Ill. App. 588. See 12 LII. 
858; 21 Ind. 285; 9 Mo. 421. Rights of stockholders to 
attack judgment against the corporation. Come v. 
Brigham, 39 Me. 35; Ward v. Farwell, 97 Ill. 593; 
Glenn v. Williams, 20 Md. 93; Sawyer v. Upton, 91 U. 
8. 56; 134 Ill. 586; 47 Ill. App. 124; 131 U. S. 819; 91 U. 
S. 52, 56; 185 U. S. 533; (Neb.) 74 N. W. Rep. 620; (Kan.) 
54 Pac. Rep. 1042; 90 Fed. Rep. 464; 89 Fed. Rep 641; 
(Iowa) 57 N. W. Rep. 853; 89 Fed. Rep. 467. 

22 Carleton v. Bickford, 13 Gray, 591; Thompson v. 
Whitman, 18 Wall. 457; Galpin v. Paige, Jd. 350; 
McCreery v. Davis (S. Car.), 22 S. E. Rep. 178; Rand 
v. Hanson ( Mass.), 28 N. E. Rep. 6. See 18 S. E. Rep. 
456; (Kan.) 15 Pac. Rep. 588; 37 N. E. Rep. 206; 99 
Cal. 374; 83 Pac. Rep. 1122; (Wash.) 36 Pac. Rep. 
1046; 161 Pa. St. 580, 29 Atl. Rep. 279; 70 Hun, 145; 87 
Fla. 10; (Mass.) 86 N. E. Rep. 837; 103 Cal. 278, 37 
Pac. Rep. 398. But where a court of the State in 
which judgment was rendered has passed on its 
validity, it cannot be questioned in an action on the 
judgment. Steward v. Schaeffer (Pa. Com. PI.), 
83 W.N. C. 365. See 148 Ill. 5386, 36 N. E. Rep. 628; 
155 Ill. 204, 40 N. E. Rep. 488; 53 Mo. App. 617. Nor 
for irregularities. Edwards v. Jones, 113 N. Car. 453, 
18S. E. Rep. 500. Fraud, gross negligence and mis- 
take. Christmas v. Russell, 5 Wall. 290; Mooney v. 
Hinds, 160 Mass. 469, 36 N. E. Rep. 484; White v. 
Reid, 70 Hun, 197. 

2% Hyde v. Redding, 74 Cal. 493, 16 Pac. Rep. 380; 
People v. Greene, 16 Pac. Rep. 197; Blanton v. Car- 
roll (Va.),10 S. E. Rep. 329; Frankel v. Sotterfield 
(vel.), 19 Atl. Rep. 898. 

24 Exchange Bank v. Ault, 102 Ind. 322, 1 N. E. Rep. 
562; Hx parte Cuddy, 181 U.S. 280, 9 Sup. Ct. Rep. 
708; Assn. v. Gilbert, 101 Fed. Rep. 46; First Nat. 
Bank vy. Hanna (Ind.), 39 N. E. Rep. 1054; Robinson 
v. Allison (Ala.), 12 South. Rep. 604. And see (S. 
Car.) 158. E. Rep. 786; (Ind.) 35 N. E. Rep. 280; 67 
Fed. Rep. 684; 89 Wis. 66,61 N. W. Rep. 311; (Tex. ) 
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wherein the judgment is assailed.” ‘‘The pre- 
sumption of jurisdiction obtains, not because 
of an apparent authority in the court to 
render the judgment, but because the 
remedy by review or writ of error is held to 
be more appropriate.’’”* 

A further consequence resulting from this 
presumption is that jurisdiction of a court 
cannot be collaterally denied, unless the rec- 
ord itself shows that the court never acquired 
jurisdiction.” The mere fact that the 
record is silent in regard to jurisdiction, 
whether it be on account of an omission of 
the usual recital or the loss or absence of 
some part of the record, is not sufficient to 
overcome this presumption.” 

The same presumptions apply in cases 
where there are a number of parties. Juris- 
diction will be presumed, although the record 
is silent as to the fact of jurisdiction over 
some of the defendants,” where there is 


28 S. W. Rep. 350; (S. Dak.) 66 N. W. Rep. 458; 72 
Miss. 580,18 South. Rep. 452; 100 Ga. 89; 104 Iowa, 
374; 105 Iowa, 697; 117 Ala. 588; 120 Cal. 609; 104 Iowa, 
699; 6 Kan. App. 821; 18 Ind. App. 392; 89 Tex. 256; 
28 Oreg. 446; 118 N. Car. 700; 34 Tex. Cr. Rep. 130; 9 
Tex. Civ. App. 623; (Ind.) 48 N. E. Rep.7; (Tex.) 40 
S. W. Rep. 715; 51S. Car. 338, 29 S. E. Rep. 78; 58 Neb. 
827, 74 N. W. Rep. 259; (S. Dak.) 72 N. W. Rep. 891; 
(Tex.) 468. W. Rep. 629; 33 N. Y. 8.1074; 87 Hun; 
(Ga.) 27S. E. Rep. 978; (Iowa) 73 N. W. Rep. 864; 
(Tenn.) 46S. W. Rep. 446; (Ind. Ter.) 40S. W. Rep. 
584. 

25 Berkowitz v. Brown, 23 N. Y.S. 792; Hersey v. 
Walsh (Minn ), 388 N. W. Rep. 613; Head v. Daniels 
(Kan.), 15 Pac. Rep. 911; Callahan v. Ross, 60 Ill. 
App. 309; Reinhart v. Blackshear (Ga.), 31 S. E. Rep. 
748. This presumption can only be overcome by 
pleading and proving the facts showing want of juris- 
diction. Ollis v. Orr (Idaho), 56 Pac. Rep. 162. The 
want of jurisdiction must be made to appear clearly 
by afair preponderance ofthe evidence. Hayes v. 
Kerr, 45 N. Y. S. 1050. 

26 Hendrick v. Whittemore, 105 Mass. 23. 

27 Exchange Bank v. Ault, 102 Ind. 322,1 N. E. Rep. 
562. A party cannot attack a judgment collaterally 
on ground that he was not served with summons. 
O’Connor v. Felix, 83 N. Y. 8. 1074, 187 Hun, 179. 

% Herrick v. Butler, 30 Minn. 156,14 N. W. Rep. 
794; Homer v. Cook, 118 Mo, 476, 245. W. Rep. 180. 
See 8 Baxt. 464; 3S. W. Rep. 561; (Ind.) 27N. E. Rep. 
117; (Me.) 19 Atl. Rep. 98; (Ind.) 37 N. E. Rep. 321; 
(Cal.) 86 Pac. Rep. 11; 161 Ill. 76,40 N. E. Rep. 741; 
(Oreg.) 54 Pac. Rep. 359; 14 Wis. 601; (Neb.) 57 N. 
W. Rep. 1031. A judgment cannot be impeached be- 
cause of the absence of return of service; want of 
service must be shown. Ferguson’s Admr.v. Leel, 
82 Va. 690. Nor can a judgment in a federal court be 
attacked because it fails to show facts supporting 
federal jurisdiction. Skirving v. Nat. Life Ins. Co., 
59 Fed. Rep. 742; Dowell v. Applegate, 152 U. S. 327; 
Cutler v. Huston, 158 U. S. 423. 

29 Jackson v. Tift, 15 Ga. 557. 





nothing to show a want of jurisdiction.” It 
may be stated, therefore, as a general propo- 
sition, supported by the great bulk of the 
authorities, that the judgment of a domestic 
court of general and superior jurisdiction 
will be supported by presumption against 
any collateral attack, by parties or privies, 
on account of any alleged want of jurisdic- 
tion, unless it appears upon the face of the 
record to have been rendered without juris- 
diction." And yet, as will be seen, there 
are many cases that cannot be harmonized 
with this proposition. Thus, it has been said 
not to apply when the judgment is sought to 
be enforced or any benefit is claimed under 
it.22 And in New York the rule it seems has 
never been adopted.” Consequently, in that 
State, the non-existence of facts essential to 
jurisdiction may be shown, though they con- 
tradict the record. 

V. Extrinsic Evidence Inadmissible.—In 
other States the question as to the admissibility 
of parol evidence to overcome the presump- 
tion of jurisdiction, or to contradict the 
record, has frequently arisen, and been the 
subject of much discussion and not a little 
conflict of opinion. A great majority of the 
cases hold that such evidence is inadmissible 
in a collateral proceeding.™ ‘‘Not because 


30 Belcher v. Curtis (Mich.), 77 N. W. Rep. 310; 
Gates v. Newman (Ind. App.), 46 N. E. Rep. 654. 

31 Black on Judgments, §§ 218, 278, and cases cited; 
Lee v. Patten, 34 Fla. 149, 15 South. Rep. 775. And 
see (Neb.) 89 N. W. Rep. 419; (Ala.) 12 South. Rep. 
604; 102 Ind. 822, 1 N. E. Rep. 562. 

82 Fitzhugh v. Custer, 4 Tex. 391; Thouvenin v. 
Rodrigues, 24 Tex. 468; Putnam v. Man, 3 Wend. 202; 
Grimmett \. Askew (Ark.), S. W. Rep. 707; Need- 
ham v. Thayer (Mass.), 18 N. E. Rep. 429; Tenney v. 
Taylor, 1 App. D. C. 223. 

38 Furguson v. Crawford, 70 N. Y. 253. But see 
Gridley v. College, 187 N. Y. 827, 83 N. E. Rep. 321. 

34 Sise v. Merrick, 6 N. Y. S. 661; Bonnet v. Lach- 
man, 20 N. Y. 8. 514, 65 Hun, 554; Dutton v. Smith, 
42 N. Y. S. 80, 10 App. Div. 566. 

3} Marks v. Mathews (Ark.), 7 S. W. Rep. 303; 
Hansen Vv. Slessinger (Ill.), 17 N. E. Rep. 718; Brown 
v. Brown (Tenn.), 78. W. Rep. 640; Dunham vy. Wil- 
fong, 69 Mo. 335; Hennesy v. City of St. Paul, 54 
Minn. 219, 55 N. W. Rep. 1123. See 70 Ill. 228; 89 S. Car. 
477, 18 S. E. Rep. 83; 113 N. Car. 249, 18 8S, E. Rep. 174; 
(S. Car.) 18 S. E, Rep. 636; (Tex.) 29 S. W. Rep. 809; 
30 Conn. 190; 54 Pa. St. 120; 18 Pick. 393; 22 Me. 128; 
10 Wheat. 192; 40 Fed. Rep. 133; 5 Bush, 25; 16 Md. 
171; 87 Tex. 616; 8S. & M. 421; 11 Martin (La.), 607; 
18 Ohio St. 446; 34 Colo. 391; 44 Colo. 355; 69 Ill. 641; 
102 Ind. 38. But see (Ohio) 47 N. E. Rep. 541; 118 
N.Car. 700; 21 C. C. A. 468, 76 Fed. Rep. 429; (Tex.) 41 
S. W. Rep. 725; 12 Utab, 278; 9 Tex. Civ. App. 44. 
Extrinsic evidence is not admissible in a collateral 
action to show in contradiction of the record that 
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a judgment rendered without jurisdiction is 
good, but because the law does not permit 
the introduction of evidence to overthrow 
that which for reasons of public policy it 


treats as absolute verity. The record is con- 
clusively presumed to speak the truth, and 
cannot be tried, except by inspection. This 
resalts from the power of the court to pass 
upon every question which arises in the 
case, including the facts necessary to the 
exercise of its jurisdiction.’ A decision 
on such facts is binding onevery other court 
until reversed in a direct proceeding.” 

VI. Jurisdictional Recitals. — It follows 
that a recital in a judgment that process was 
duly served on the defendant,* or that the 
party appeared by attorney,” or by answer,” 
is conclusive when the record is collaterally 
attacked, unless the recital is positively 
contradicted by the record itself.‘ 

VII. Conflicting V iews.—But the trend of 
the decisions in some of the States is in the 


service was not in fact made on the defendant. A\l- 
lured v. Voller (Mich.), 70 N. W. Rep. 1087; O’Con- 
ner Vv. Felix, 33 N. Y. S. 1074, 87 Hun, 179. See 40S, 
Car. 69; 49 Neb. 779, 69 N. W. Rep. 98; (Ky.) 11 S. W. 
Rep. 653. 

36 Wilcher v. Robertson, 78 Va. 602. 

87 Shee vy. LaGrange (lowa), 42 N. W. Rep. 616; 
Essig v. Tower (Ind.), 21 N. E. Rep. 1090. See 1 Wood, 
279; 3 Lowa, 114; 4 Jd. 77; 14 Id. 309; 24 Id. 217; 35 Td. 
525; 44 Jd. 330; 31 Ind. 444; 104 Jd. 834; 5 Ohio St. 
807; 14 Minn. 587; (Ga.) 7S. E. Rep. 562; 4 Tex. Civ. 
App. 419, 23 S. W. Rep. 613; 101 Fed. Rep. 46; 94 Ga. 
696, 21 S. E. Rep. 587; 21 Ill. App. 353; 60 Jd. 241. 

38 Dunham v. Wilfong, 69 Mo. 355; Foster v. Given, 
14C. C. A. 625, 67 Fed. Rep. 684; Hoagland v. Hoag- 
land (Utah), 57 Pac. Rep. 20; Stinhardt v. Baker, 46 
N. Y. 8. 707; 39 Cal. 354; 13 Ohio St. 446; (Ohio) 38 
N. E. Rep.111; 158 Ill. 197, 88 N. E. Rep. 589; 
(Tex.) 85 8S. W. Rep. 808; (Utah) 42 Pac. Rep. 1121; 
55 Ill. App. 312; (Colo.) 52 Pac. Rep. 1000; 116 N. 
Car. 712; 156 Ill. 18; 51 Ohio St. 462; (Ind.) 44 N. E. 
Rep. 20; 11 Lea, 181; (Ala.) 20 South. Rep. 783; 34 
Ill. App. 646; 66 Jd. 155; 17 Wash. 417, 49 Pac. Kep. 
1064; (Tex.) 28S. W. Rep. 1014; (N. Car.) 218. E. 
Rep. 797; 165 Ill. 49, 46 N. E. Rep. 7; 45S. W. Rep. 
415. 

8 Baker v. Stonebreaker, 34 Mo. 175; Carpenter v. 
Oakland, 30 Cal. 439; Lowe v. Stringham, 14 Wis. 222; 
1 Pet. C. C. 155; 42 N. Y. 26; 37N. Y. 502; 7 Allen, 54; 
2 Hill, 64; 8 Edw. Ch. 174; 8 Faige, 496;(Mo.) 27 S.W. 
Rep. 374; (Mich.) 55 N. W. Rep. 487; (N. Car.) 17 S. 
E. Rep. 496; 17 South. Rep. 825; (Nev.) 37 Pac. Rep. 
860; 131 Mo. 258, 33S. W. Rep. 6; (Iowa) 74 N. W. 
Rep. 1; 33 S. E. Rep. 731; 10 Ind. App. 239, 41 N. 
E. Rep. 475. See (Ga.) 7S. E. Rep. 138; 152 Ill. 605, 38 
N. E. Rep. 1017; (Mass.) 28 N. E. Rep. 1135. 

40 Bateman v. Miller, 118 Ind. 345, 21 N. E. 
292. 

41 Harris v. McClanahan, 11 Lea, 181. See 92 III, 75; 
21 Ill. App. 858; 27 Id. 421; 34 Id. 646; 40 7d. 648; 8 Jd. 
458; 86 Ill. 396. But see post., note 42. 
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direction of a relaxation of the common law 
doctrines respecting the sanctity of judg- 
ments and the conclusiveness of judicial re- 
cords. This tendency is sometimes mani- 
fested by the creation of exceptions to meet 
special cases,” and some of the cases 
amount to an abrogation of the rule. Thus, 
it has been held that a recital that a party 
appeared, does not prevent him from showing 
that he neither was served nor appeared.® It 
has likewise been held permissible to attack 
a judgment collaterally by proof that the 
sheriff's return of personal service is false, 
and tha‘ defendant in reality never had notice 
of the action, and that the authority of 
an attorney entering the appearance of a de- 
fendant may always be contradicted.” It is 
contended on one hand that the common law 
doctrine, that the record imparts absolute 
verity is not well founded when the objection 
goes to the jurisdiction of the court render- 
ing the'judgment. That the alleged record 
is not a record unless the court had jurisdic- 
tion.“ On the other hand the preponderance 
and weight of authority is in support of the 
common-law rule, placing it upon considera- 
tions of public policy. Thus, it has been 
said: ‘‘If judgments were always open to 
attack they would no longer be a final adju- 
dication of the rights of (litigants, but the 
starting point from which new litigation 
would spring up; acts cf limitation would 
become useless and nugatory; purchases on 
the faith of judicial process would find no 
protection; every right established by a 
judgment would be insecure and uncertain ; 
and a cloud would rest upon every title.’’” 
In another case it was said: ‘‘There must 
be some end to litigation, and much more in- 
justice might be done in reviewing forgotten 


42 Cassidy v. The Automatic T.S. Co. (Ill. Sup.), 
Apr. Term, 1900; Davis v. Dresback, 81 Ill. 3938; 
Hickey v. Stone, 60 I!l. 458. See 59 Jd. 315; 22 /d. 161; 
147 Mass. 536, 18 N. E. Rep. 429; 4 Tex. 391; 24 Jd, 
468; 3 Wend. 202. 

48 Dozier v. Richardson, 25 Ga. 90. 

44 Mastin v. Gray, 19 Kan. 458; Davis v. Hamilton, 
53 Ill. App. 94. 

# Mills v. Scott, 48 Fed. Rep. 452; Anderson v. 
Hawke, 115 Ill. 83; Lancaster v. Snow, 184 Ill. 1638; 
182 Ill. 410; 145 Jd. 4338; 3 Gilm. 2;6 Wend. 453; 6 
How. 163; 23 Ind. 628; 28 N. J. L. 125; 15 Ill. 416; Jd. 
293; 38 Ill. 163; 80 Kan. 106; 3 Gill. 200; 6 Pick. 232; 6 
Wend. 453. See (Oreg ) 50 Pac. Rep. 916. 

4# Starbuck v. Murray,5 Wend. 148, 21 Am. Dee. 
172; Furguson v. Crawford, 70 N. Y. 253. 

47 Lancaster v. Wilson, 27 Gratt. 629. 
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issues than in limiting the right to prose- 


cute.’’* The reasoning is applicable here, 
though the case is notin point. If defend- 
ants were permitted at all times to dispute 
the return of an officer, or deny the authority 
of the attorney representing them, the law 
would be quite ss likely to become an instru- 
ment of fraud and oppression in the second 
instance as in the first. 

VILL. No Presumption Against the Record. 
—It is a well settled doctrine that although 
the record will be aided by presumption 
when it is silent as to jurisdictional facts, if 
it recites facts which are not sufficient to 
confer jurisdiction, there can be no presump- 
tion that the recital is incorrect or incom- 
plete.* ‘‘If itappears that process was served 
in a particular mode, no other and different 
service can be presumed, for such presump- 
tion would contradict the record.’ To 
prove want of jurisdiction it may be shown 
that one part of the record contradicts an- 
otber part. Thus, the recital of servicein a 
judgment may be contradicted by producing 
the original summons and return,*! but the 
contradiction must be explicit and irrecon- 
cilable,” and the facts conclusive.” Where 
the record is susceptible of two constructions, 
that which supports the judgment will be 
preferred.*4 


48 Gray v. Pingry, 17 Vt. 419. 

49 Galpin v. Page, 18 Wall. 350, 366; Dillard v. Cen- 
tral Va. Iron Co., 82 Va. 734, 1S. E. Rep. 124; Blanton 
vy. Carroll (Va.), 10S. E. Rep. 829. See 18 Wis. 569; 
52 Me. 456; 4 Binn. 97. The presumption is not over- 
come by showing that a citation was defective, if 
there was time for service of another. Hambel vy 
Davis (Tex.), 38S. W. Rep. 251. See 12 Ind. App. 
240. 

50 Hering v. Chambers, 103 Pa. St. 175. See 34 Colo. 
391, 94 Am. Dee. 742; 14 Wis. 28; 102 Mo. 456, 14 S. W. 
Rep. 931; 86 Va. 539; 1 Wash. St. 19; (Tex.) 15 S. W. 
Rep. 682. But see (Tex.) 25S. W. Rep. 802; 383 Jd. 
261. Ifthe service is by summons andit is insufti- 
cient to confer jurisdiction parol evidence cannot be 
heard to prove or aid it; but where the service is by 
publication such evidence may be received to prove 
due publication of notice. Barnett v. Wolf, 70 Ill. 76; 
Botsford vy. O’Connor, 57 III. 72. 

51 Pardon v. Dwire, 23 Ill. 572; Laney v. Goobee, 
(Mo.), 16S. W. Rep. 831; Id. 8382; (Va.) 70 Ill. 76; 80 
Ill. 307. Affidavits filed'in support of a motion are 
no part of the record. Murpby v. Shea, 143jN. Y. 
78, 87 N. E. Rep. 675. See 16 Wash. 491, 48 Pac. Rep. 
264. 

52 Turner v. Jenkins, 79 Ill. 228. 

53 Smith v. Wood, 37 Tex. 616; Treadway v. East- 
burn, 57 Tex. 209. 

54 Conrad v. Baldwin, 3 Iowa, 207; Stevens v. 
Turner (Tex.), 29S. W. Rep. 987; Hahn v. Kelly, 34 
Cal. 391, 94 Am. Dec. 742. 





IX. As to Constructive Service.—Whether 
a constructive service of process by publica- 
tion or attachment is supported by the same 
presumption of the rightful acquisition of 
jurisdiction, is anotber question on which 
the authorities are not agreed. Some of the 
cases hold that such proceedings, being 
purely statutory, are dependent upon an ex- 
act compliance with the statute authorizing 
them, and are to be strictly construed,™ 
while others bold that if the record is silent 
or incomplete tbe judgment in such pro- 
ceedings should be supported by the same 
presumptions as judgments founded on per- 
sonal service. Undoubtedly the same con- 
siderations of public policy are applicable in 
either case, and inasmuch as jurisdiction is 
always dependent upon the constitution and 
general laws no substantial reason is per- 
ceived for the distinction. 

X. Summary Proceedings.—But an excep- 
tion is to be noted where special powers are 
conferred upon. a court of general jurisdic- 
tion, to be exercised in a particular manner. 
This exception has been well stated as fol- 
lows: ‘*‘Whena court of general jurisdic- 
tion has conferred upen it special powers by 
special statute, and such special powers are 
exercised judicially, that is, according to the 
course of the common law and proceedings 
in chancery, such judgment cannot be im- 
peathed collaterally. But where a court of 
general jurisdiction has conferred upon it 
special and summary powers, wholly derived 
from statutes, and which do not belong to it 
as a court of general jurisdiction, and when 
such powers are not exercised according to 


55 Galpin v. Page, 18 Wall. 350; 18 Ill. 652; 3 Sawy. 
298; 2 Abb. (U.S.) 542; 7 Bush, 505; 18 How. Pr. 43; 8 
Watch. 263, 36 Pac. Rep. 31; 63 Ill. App. 40; (Neb.) 75 
N. W. Rep. 566; 74 Jd. 48. 

56 Gemwell v. Rice, 13 Minn. 400; Nash v. Church, 
10 Wis. 312; Stewart v. Anderson (Tex.), 8 S. W. 
Rep. 295; Essig v. Tower (Ind.), 21 N. E. Rep. 1090; 
Davis v. Cook (S. Dak.),69 N. W. Rep. 18; 27 Tex.250; 
70 Tex. 588; (Neb.) 84 N. W. Rep. 76; (Conn.) 10 Atl. 
Rep. 556; (Colo.) 58 Fed. Rep. 536; 5 Ohio Cir. Ct. 
407, 51 Fed. Rep. 614; (Conn.) 26 Atl. Rep. 127; 99 
Cal. 374, 88 Pac. Rep. 1122; (Ky.) 258. W. Rep. 600; 
1 Tex. Civ. App. 346, 23S. W. Rep. 186; (Tex.) 19S. 
W. Rep. 778; 67 Fed. Rep. 684. An affidavit in at- 
tachment which does not conform to the statutedoes . 
not render the judgment and sale void. Barrilli v. 
Wagner, 5 Tex. Civ. App. 445; Slade v. LePage (Tex.) 
27S. W. Rep. 952. But when it fails to aver jurisdic- 
tional facts the judgment is void and may be collater- 
ally attacked. Mentzer v. Ellson (Colo. App.) 48 Pac. 
Rep. 464. 
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the course of the common law, its action be- 
ing ministerial only and not judicial, in 
such case its decision must be regarded and 
treated like those of courts of limited and 
special jurisdiction, and no such presumption 
of jurisdiction will attend the judgment of 
the court. But in such cases the facts essen- 
tial to the exercise of the special jurisdiction 
must appear on the face of the record.” 

XI. Fraud — Collusion — Accident and 
Mistake.—According to the preponderance 
of authority it is not permissible for a party 
or privy to attack a judgment in a collateral 
proceeding on account of fraud.* But there 
is an abundance of dicta in support of the 
contrary doctrine, and some of the courts 
regard an attack on the ground of fraud as a 
direct attack.” In Pennsylvania a party 
will be permitted to show fraud against a 
judgment collaterally,” unless the party has 
been heard, or has had an opportunity to be 
heard, upon the same fraud in the proceeding, 
in which case he is concluded and cannot re- 
try it in a collateral proceeding.“ Generally 
speaking, fraud in the cause of action should 


57 Pulaski Co. v. Stewart, 28 Gratt. 872. See 70 Fed. 
Rep. 841; 27 Ala. 663; Jd. 391; 26 Conn. 273; 2 Blackf. 
82; 3 Iowa, 114; 22 N. H. 473; 2 Ohio, 475; 3 Jd. 558; 
12 Id. 258; 6 Wheat. 119; 12 Wend. 9; 23 Wall. 108; 8 
Oreg. 317; (Oreg.) 20 Pac. Rep. 842; 25 N. H. 299; 35 
N. H. 162; 3 N. Y. 511; 25 Tex. Supp. 182; 11 Wend. 
647; 19 Vt. 46; 7 Hill, 24; 3 Hump. 313. A warrant of 
attorney for confession of judgment is a familiar 
common law security, and the fact that the mode of 
proceeding is regulated by statute does not convert it 
into a special one. Bush v. Hanson, 70 Ill. 480; 
Hawley v. Simons (Ill.), 14 N. E. Rep. 7. 

58 Morris v. Gentry, 89 N. Car. 248; Cody v. Cody, 
98 Wis. 445, 74 N. W. Rep. 217; Board of Com. Lake 
Co. v. Platt, 25 C. C. A. 87, 79 Fed. Rep. 567; 22 Iowa, 
516; 17 Jd. 261; 1 Morris (Iowa), 467; 5 Wall. 290; 7 
Ga. 878; 22 Me. 128; 18 Pick. 53; 8 Ohio, 109; 84 Mo. 
542; 25 Vt. 842; 2 Gray, 361; 62 N. H. 467; (Mont.) 29 
Pac. Rep. 966; 28 S. W. Rep. 196; (Oreg.) 25 Pac. 
Rep. 362; (Mich.) 67 N. W. Rep. 1067; 87 Tex. 859; 28 
S. W. Rep. 940; 76 Fed. Rep. 429; (S. Car.) 83S. E. 
Rep. 731. 

59 Cotterell v. Koon (Ind.), 51 N. E. Rep. 235; War- 
rington v. Ball, 90 Fed. Rep. 464. See (S. Car.) 33 S. 
E. Rep. 486; 146 Ill. 71; 12 Mont. 122; 1 N. H. 257; 68 
N. Y. 528, 543; 42 Ill. 179; 66 Conn. 187, 33 Atl. Rep, 
594; (Md.) 41 Atl. Rep. 928. A bill to set a judgment 
aside on the ground of fraud is a direct, not a col 
lateral attack. Mosby v. Gibson (Utah), 54 Pac. Rep. 
121. See 117 Ala. 484. 

60 Phelps v. Benson, 161 Pa. St. 418; Hall v. Hamlin, 
2 Watts, 354; Verner v. Carson, 66 Pa. St. 440. But 
see 8 Pa. Dist. Rep. 75. ‘ 

61 Otterson v. Middleton, 102 Pa. St. 78. See 18 Pa. 
St. 359; 1 N. H. 257; 68 N. Y. 528; 6 Oreg. 17; (N. 
Car.) 7 N. E. Rep. 579. 





be set up as a defense in the action, and, 
therefore, is no ground for subsequently im- 
peaching the judgment.” A distinction is 
to be observed between a jucgment obtained 
through fraud of the plaintiff and one entered 
through the collusion and fraud of both 
parties. While the former can only be at- 
tacked by the defendant in a direct proceed- 
ing in the proper court,® the latter is void as 
to creditors and third parties, whose rights 
or interests would be injuriously affected 
thereby, and may therefore be attacked col- 
laterally by them.™ It cannot be avoided by 
the parties to it collaterally, but must be re- 
versed or annulled through some appropriate 
proceeding before it can be treated by them 
as void. A judgment cannot be impeached 
collaterally on the ground that it was ren- 
dered through accident or mistake,” nor 
because the opinion of the court shows that 
a different judgment should have been en- 
tered.” 
Chicago. Ill. 


62 Mannix v. State, 115 Ind. 245,17 N. E. Rep. 565; 
United States v. Chung Shee (D.C.), 71 Fed. Rep. 
277. See 36N. Y.S. 294, 91 Hun, 43; 116 N. Car. 647; 
Id. 311; 104 Ala. 193; 64 Ill. App. 73; 6 Ind. 324; 
(Tex.) 49 S. W. Rep. 1033. A judgment cannot be 
collaterally attacked on the ground that it was based 
on a gambling transaction. Chicago Driving Park v. 
West, 35 Ill. App. 496. But otherwise where statute 
renders such a judgment void. Campbell v. New 
Orleans Nat. Bk. (Miss.), 21 South. Rep. 400. A judg- 
ment is not subject to collateral attack as being con- 
trary to public policy. Mead v. Weaver, 42 Neb. 149, 
60 N. W. Rep. 385. See 56 Minn. 396. 

63 Mackey’s Appeal, 102 Pa. St. 5386; Davis v. Davis, 
61 Me. 398. 

Smith v. Cuyler, 78 Ga. 654, 3 S. E. Rep. 406; 
Second Nat. Bks. Appeal, 85 Pa. St. 528; Streery v. 
MeCurdy (Ala.), 16 South. Rep. 686; 6 Ga. 178; 25 
Ind. 455; 12 Vt. 619; 9 Mo. 775; 26 Me. 297; 52 Me. 
418; 6 Pick. 483, 4 Cush. 27; 45 N. H. 110; 12 How. 
472; 84 N. Y. 281; 14 Cal. 85. 

6 Edmonson v. Independent School Dist. (Iowa), 
67 N. W. Rep. 671. 

6 Toothaker v. Greer, 92 Me. 546, 43 Atl. Rep. 498. 
Nor on aceount of a mistake in description of land. 
Browning v. Smith {(Ind.), 37 N. E. Rep. 640; Jones 
y. Coffey, 97 N. Car. 347. 

8&7 Cooley v. Smith, 17 Iowa, 27. 


W. B. MARTINDALE. 








STATE—TORT OF AGENT—PUBLIC POLICY— 
ACTIONS—STATE’S PRISON. 


MOODY v. STATE’S PRISON. 





Supreme Court of North Carolina, March 12,1901. 


1. Where a prison guard was injured by falling 
from a defective ladder, he cannot maintain an action 
against the State’s prison for the damages, since the 
State’s prison isa mere agency of the State, and Acts 
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1899, ch. 24, incorporating the prison, does not con- 
fer the authority to sue and be sued, and Code, § 663, 
conferring general authority on corporations to sue 
and be sued, refers only to private and quasi public 
corporations, and not to merely governmental agen. 
cies, a8 to which the authority must be expressly con 
ferred. 

2. Where a prison guard was injured by falling 
from a defective ladder, he cannot maintain an action 
for damages against the State’s prison, since such 
action would be, in effect, an action against the State 
to recover for a tort of its agents, and on the grounds 
of public policy such an action cannot be permitted. 


CuiaRk, J.: The plaintiff brings this action 
against the State's prison for damages sustained 
by him while a prison guard by the breaking of 
a ladder under bim, which he alleges was ina 
dilapidated condition, and which he says he was 
compelled to use, though its defective condition 
had been repeatedly called to the attention of the 
officers. The defendant demurred that the com- 
plaint did not state a cause of action, because: 
(1) This is an action against the State, as such; 
the State’s prison being merely an agency of the 
State to secure certain public and general serv- 
ices. (2) For the above reason, and even if it 
were acorporation, the State’s prison is not liable 
to an action for tort. 

The court properly sustained the demurrer and 
dismissed the action. Being an agency of the 
State, the State’s prison could only be sued when 
expressly authorized to be sued. County Board 
of Education v. State Board of Education, 106 N. 
Car. 81,108. E. Rep. 1002. The statute incor- 
porating the defendant (Acts 1899, ch. 24) does 
not contain the authority *‘to sue and be sued.”’ 
The general authority to that purport conferred 
on corporations by Code, § 663, has reference 
only to private and quasi public corporations, 
and not to corporations like the present, which 
are merely governmental agencies. As to those 
latter, the authority to be sued must be expressly 
given. College v. Wills, 6 Okl. 593, 52 Pac. Rep. 
921,40 L. R. A. 677, and cases there cited. But, 
even if such authority was given, it would cover 
only actions ordinarily incidental in its opera- 
tion and would not extend to causes of action 
likethe present. There is a distinct difference 
between conferring suability as to ‘‘debts and 
other liabilities for which the State's prison is 
now liable,’? and extending liability for causes 
not heretofore recognized. Murdock Parlor- 
Grate Co. v. Com., 152 Mass. 28, 24 N.E. Rep. 
854, 8 L. R. A. 399. **The exemption of the State 
from paying damages for accidents of this nature 
does not depend upon the immunity from being 
sued without its consent, but rests upon grounds 
of public policy which deny its liability for such 
damages.’’ Bourn v. Hart, 86 Cal. 321, 28 Pac. 
Rep. 951, 15 L. R. A. 431. This is substantially a 
suit against the State. The defendant is a mere 
agent of the State in the administration of its 
government. The management and control of 
the State’s prison is essentially a governmental 
function, being an indispensable part of the ad- 





ministration of the criminal laws of the State. 
The matter is so fully and completely settled that 
nothing is left us, beyond the citation of au- 
thority. In Clodfelter v. State, 86 N. Car, 51, it 
was held that even an action instituted before 
this court under Const. art. 4, § 9, would not lie 
where a convict had lost his eyesight by the 
gross negligence of the supervising manager of 
the penitentiary, because, says Smith, C. J.: 
“The State, in administering the functions of 
government through its appointed agents and 
officers, is not legally liable toa claim in com- 
pensatory damages for an injury resulting from 
their misconduct or negligence. That the doc- 
trine of respondeat superior applicable to the 
relations of principal and agent created between 
other persons, does not prevail against the sov- 
ereign in the necessary employment of public 
agents, is too well settled, upon authority and 
practice, to admit of controversy.”’ If judgment 
upon such liability could be awarded against the 
defendant, if would be in effect a judgment 
against the State, to be enforced by execution 
against the State’s property placed in the hands 
of its agency to be used for governmental pur- 
poses,—the operation of the State’s prison. In 
the note to Clodfelter v. State, 41 Am. Rep. 442, 
among cases cited to same purport are Alamango 
v. Supervisors, 25 Hun, 551, which held that a 
convict injured by the negligent and illegal 
operation of a sawmill could not maintain an 
action therefor. Lorillard v. Town of Monroe, 11 
N. Y. 392; Brown v. People, 75 N.Y. 441. The 
editor adds: ‘It is not necessary to discuss the 
reason of the rule, for there is no break in the 
long line of authorities by which it is established. 
Russell v. Men of Devon Co., 2 Term R. 667; 
Hill v. City of Boston, 122 Mass. 344; Hollenbeck 
v. Winnebago Co., 95 Ill. 148; Kincaid v. Hardin 
Co., 53 Iowa, 430. 5 N. W. Rep. 589; Woods v. 
Colfax Co., 10 Neb. 552, 7 N. W. Rep. 269; 
French v. City of Boston, 129 Mass. 392.”’ **No 
government,”’ says Justice Miller, ‘*bhas ever held 
itself liable to individuals for the misfeasance, 
laches, or unauthorized exercise of power by its 
officers or agents.”” Gibbons v. U.S., 8 Wall. 
269, 19 L. Ed. 453. And Judge Story says in bis 
work on Agency, sec. 319: ‘The government 
does not undertake to guaranty toany person the 
fidelity of any of its officers or agents whom it 
employs, since that would involve it, in all its 
operations, in endless embarrassments and diffi- 
culties and losses, which would be subversive of 
the public interests.’’ This is approved with cita- 
tion of other authorities in Robertson v. Sichel, 
127 U.S., at page 515, 8 Sup. Ct. Rep. 1290, 32 
L. Ed. 206. In a case where a convict was in- 
jured by the breaking of a ladle in which he was 
carrying molten metal, whose defect had been 
called by him to the attention of the overseer, it 
was held, on above grounds (Lewis v. State, 96 
N. Y. 71), that an action did not lie, the court 
saying: ‘The doctrine is so uniformly asserted 
by writers of approved authority and the courts 
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that fresh discussion would be superfluous.’’ To 
same purport. Splittorf v. State, 108 N. Y. 
205, 15 N. E. Rep. 322; Chapman v. State, 104 
Cal. 690, 38 Pac. Rep, 457; Melvin v. State, 121 
Cal. 16, 53 Pac. Rep. 416. In the late case of 
Murdock Parlor-Grate Co. v. Com., 152 Mass. 28, 
24.N. E. Rep. 854, 8 L. R. A. 399, already cited, 
where the statute gave the superior court juris- 
diction of ‘‘all claims agains the commonwealth, 
whether at law or in equity,’’ which could not 
be done in this State (Const. art. 4, §9), it was 
notwithstanding held that the suability thus con- 
ferred only applied to recognized liabilities of 
the State, and did not, therefore, extend to a 
claim for damages resulting from the misfeasance 
or negligence of the commonwealth’s officers and 
agents in performing their duties. The reason 
given is that liability founded on the neglect 
or torts of public officers engaged as servants 
in the performance of duties which the State, 
as a soverign, has undertaken to perform, has 
always been denied. not on the narrow ground 
that such liability cannot be enforced, but on 
the larger ground that no liability arises there- 
from. Even as to counties, we have an un- 
broken line of authorities that they can be sued 
only in such cases and for such causes of action 
as are authorized by statute, and such cases do 
not embrace liabilities for negligence or other 
torts of their officers and agents. White v. Com- 
missioners, 90 N. Car. 437; Manuel v. Commis- 
sioners, 98 N. Car. 9, 3 S. E. Rep. 829; Thread- 
gill v. Commissioners, 99 N. Car. 352, 6S. E. 
Rep. 189; Prichard v. Commissioners, 126 N. 
Car. 908. 36 IS. E. Rep. 353; Bell v. Commis- 
sioners, 127 N. Car. 85, 37 S. E. Rep. 136. To 
same purport, Moffit v. Asheville, 108 N. Car. at 
page 258, 9 S. E. Rep. 698; Dill. Mun. Corp. 
§§ 963, 975. As to cities and towns, though by 
their charters they are broadly authorized ‘to 
sue and be sued,’ it is equally well settled that 
this suability does not create any liability for 
damages caused by the torts of their officers and 
agents when acting in a governmental capacity. 
MelIlhenny v. City of Wilmington, 127 N. Car. 
146, 37 S. E. Rep. 187, 60 L. R. A. 470, and num- 
erous cases there cited. For a stronger reason 
there can be no liability incurred by the State, or 
its agent, the defendant, for the negligence of the 
officer in question, if it caused the damage com- 
plained of. Affirmed. 


MONTGOMERY, J., concurring, thinks it unnec- 
essary in this case to pass upon whether the 
State’s prison is or is not an incorporated insti- 
tution. In either view of that matter, this action 
cannot be maintained, being founded on a tort 
for the recovery of damages for a personal in- 
jury. 

Nore.—No State is liable to suit in its own courts 
or those of another State without its express consent, 
with the one exception of that class of cases of which 
the supreme court has original jurisdiction. People 
v. Miles, 56 Cal. 401; Board v. McComb, 92 U.S. 5381; 
Moore v. Tate, 87 Tenn. 725; Raymond v. State, 54 





Miss. 562; People v. Denison, 84 N. Y. 272. However, 
when the State sues to recover property the defend- 
ant may file a cross-complaint and have the title liti- 
gated and quieted. State v. Bank, 106 Ind. 435. A 
State cannot be sued in a circuit court'of the United 
States by one of its own citizens, upon the ground 
that the case is one that arises under the constitution 
or laws of the United States. North Carolina v. Sem- 
ple, 134 U. 8.22. But the immunityof the State from 
suit does not pass to the vendees of its property or 
rights. Delaware Canal Co. v. Com., 60 Pa. St. 367. 
A State may be sued by its own consent. and has the 
power to waive its privilege and permit itself to be 
made a defendant in a suit by individuals or another 
State. Clark v. Barnard, 108 U. S. 4386. The mere 
consent, however, of an officer of the State, as for in- 
stance its attorney general, by appearing and an 

swering the name ofthe State, does not bind it by the 
judgment or decree which may be the result of the 
suit. Hx parte Dunn, 8 S. Car. 207. 

With these general observations in mind, let us now 
review a few ofthe best considered cases defining 
the exact limits of a State’s liability to be sued. 
Where an insurance company was required to make 
a deposit with a State treasurer for the benefit of its 
policy holders, but the statute failed to provide for 
further disposition of the fund, no suit can be 
maintained against the State treasurer to recover or 
dispose of the fund until the legislature shall direct 
in what manner and in what court it may be 
brought. Tate v. Salmon, 79 Ky. 540. Lands owned 
by the State and occupied by a State hospital are free 
from assessment for road improvement. Williams v. 
Road Co., Wils. (Ind.) 7. The provision of the Illinois 
constitution, art. 4, sec. 26, that the State “shall never 
be made a defendant in any court of_law or equity” 
prohibits the courts from enforcing the performance of 
a contract, made by the penitentiary commissioners 
for convict labor by mandamus, as its effect would be 
t» give an action against the State. People v. Du- 
laney, 96 Ill. 508. A State having voluntarily placed 
itself in a position of suitor, whether by its own 
courts or in those of a sister State, will be held to 
have laid aside its sovereignty, and to have taken on 
the garb of an ordinary suitor, so far as concerns all 
proper matters of adjudication growing out of the 
eause of action upon which the suit was brought. 
Moore v. Tate, 87 Tenn. 725. Where an executive 
council of a State gives a contract to acertain party, 
it is not competent for an unsuccessful bidder to sue 
the executive council to enjoin the contract with that 
party and compel the giving of the contract to him. 
Mills Publishing Co. v. Larrabee, 78 Iowa, 97. Where 
astatute permits actions against a State on such 
claims as are presented to the auditor of public ac- 
counts, and in whole or in part rejected, noclaim 
tbat bas not been so presented and rejected can be 
sued for, the State having the right, after consenting 
to be sued, to prescribe the terms and conditions and 
the manner in which suit shall be conducted. State 
v. Stout, 7 Neb. 89; Raymond v. State, 54 Miss. 562. 
The privilege which a State may give its creditors to 
sue is an act of grace on its part and this privilege 
may be withdrawn at any time without violating the 
provision of the constitution prohibiting the impair- 
ment of the obligation of contract. Hx parte State, 52 
Ala. 231; Antoni v. Greenhow, 107 U.S. 769: Baltzer 
v. State, 104 U. S. 265; Board v. Gaunt, 76 Va. 455. 
Thus, the right to sue which the State of Tennessee 
once gave its creditors, was not in legal effect a 
judicial remedy for the enforcement of its contracts, 
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and the obligation of its contracts was not impaired, 
within the meaning of the prohibitory clauses of the 
constitution by taking away a remedy thus given. 
Railroad Company v. Tennessee, 101 U.S. 337. A 
State has the right to couple with its consent to be 
sued on account of taxes alleged to have been exacted 
under illegal assessments, a condition that the suit 
be brought in one of its own courts. Smith v. Reeves, 
178 U. 8. 486. The constitution of California, art. 20, 
sec. 6, provides that ‘‘suits may be brought against 
the State in such manner and in such courts as shall 
be direeted by law; but where no law has been 
passed by the State authorizing such suits, a motion 
to dismiss as to the State, in a suit in which the State 
is made a party defendant, must be sustained. Gal- 
bes v. Girard, 46 Fed. Rep. 500. Laws of New York 
providing that under certain circumstances, the comp- 
troller of the State shall be deemed to be in posses- 
sion of wild, vacant, or forest lands, and that such 
possession shall continue until the comptroller has 
been dispossessed by the judgment of a court of com- 
petent jurisdiction, sanction the bringing ofa suit 
against the comptroller, as such, to recover posses- 
sion of lands so in his possession. Saranac Land Co. 
v. Roberts, 68 Fed. Rep. 521. In the absence of stat- 
ute, costs, in an action to which the State is a party, 
cannot be recovered against it. State v. Trust Co., 71 
Vt. 234. Laws of Tennessee authorizing the State of 
Georgia to build a railroad in the State ef Tennessee, 
gave the former State the same rights, with the same 
restrictions, as were previously granted ‘to other 
railway companies, which were liable to be sued. 
The State of Georgia owned, jointly with several rail- 
road companies, a depotinthe State of Tennessee. 
Held, that the State of Georgia could be sued in the 
courts of Tennessee by the other owners of the depot, 
seeking to compel a sale of the depot, and division of 
the proceeds. East Tennessee Ry. Co. v. Nashville, 
ete. R. R. (Tenn. 1897), 51S. W. Rep. 202. A State 
agricultural college, which is strictly a public or 
quasi public corporation, created and existing under 
and by virtue of the laws of the territory of Okla- 
homa, cannot, in the absence of express statutory au- 
thority therefor, be sued, and no such authority ex- 
ists in that territory. College v. Willis (Okla. 1898), 
52 Pac. Rep. 921. Inthis case Keaton, J., gave a 
clear statement of the law on this point: ‘In the 
absence of statutory authority therefor, it is the rule 
of the common law, adhered to by most, if not all, of 
the American States, that no suit can be brought— 
much less, execution issue—against a corporation 
which is strictly public, generally called a quasi 
municipal corporation, such as a county, school 
district, or road district.”” He then quotes from the 
opinion in the case of Sharp v. Contra Costa County, 
34 Cal. 284, as follows: ‘In this case a sovereign is 
one of the contracting parties, for the government of 
the county of Contra Costa is a portion of the State 
government, and a3 against a sovereign there are no 
remedies except such as the sovereign, in the exercise 
of that good faith by which all governments are 
presumed to be actuated, may accord. The State 
government, neither in its general or its local 
capacity, can be sued by her creditors, or made 
amenable to judicial process, except by her own 
consent. Her creditors must rely solely upon her 
good faith, as to the time, mode and measure of 
payment.” For adiscussion of the liability of munic- 
ipalities to suit by private parties see 52 Cent. L. J. 
253. 





CORRESPONDENCE. 


FRONT FOOT OR ARRA RULE. 
To the Editor of the Central Law Journal: 


Under the head of ‘“‘municipal assessment of prop- 
erty for paving,” in the Journal of March 22, appears 
an article from the American Law Register, in which 
there is an evident attempt on the part of the writer 
to convince his readers that the now somewhat cele- 
brated case of Norwood v. Baker, 172 U. S, 269, is not 
applicable to State laws, which permit improvements 
of streets in towns and cities, and the assessment of 
the expense thereof upon abutting property, by the 
square or front foot, without reference to the special 
benefits, which such abutting property will receive 
from the improvemeut. I am constrained to believe 
that the writer of that article had not familiarized 
himself with the Norwood-Baker case, and did not 
appreciate the real question involved and determined 
in that opinion. It was not merely that Mrs. Baker’s 
property had been seized upon for a public street, 
and that her property on either side of the street had 
been assessed an amount equal tothe value of the 
land taken; but that the assessment was made by the 
front foot, and without any reference tothe special 
benefits received over and above those received by 
the general public. I have not the time, nor you the 
space, for a criticism of the Norwood-Baker case. 
Suffice it to say, however, that the court decides the 
principle of taxation or assessment forsuch improve- 
ments, without reference tothe benefits and dam: 
ages which they may entail upon the property of the 
citizen abutting thereon, as vicious and unauthor- 
ized by the federal constitution. We may concede 
that the statutes of Missouri fully authorize the pro- 
ceeding in the case of Barber Asphalt Co. v. French, 
and that the Supreme Court of Missouri sustains 
and approves the statute. Still I am unable to see 
how that case can be so easily distinguished from 
Norwood v. Baker, where the Supreme Court of the 
United States go beyond the mere fact that Mrs. 
Baker’s land was seized and appropriated to the pub- 
lic, and other lands arbitrarily assessed with benefits 
equal to the value of the land taken, and determine 
the principle underlying, and upon which the whole 
power and authority for the appropriation are based, 
to be wholly vicious and violative of the federal con- 
stitution. I commend tothe writer of the article in 
the Law Register the opinion of Judge Philips, of the 
federal circuit court for the district of Missouri, in 
Fay v. City of Springfield, 94 Fed. Rep. 409, where 
the Missouri statute is held unconstitutional under 
the authority of Norwood v. Baker, supra. In Loeb 
v. Trustees of Columbia Tp., 91 Fed. Rep. 37, fed- 
eral Judge Thompson held the statute of Ohio au- 
thorizing assessments by the front foot for street im- 
provements to be in violation of the federal constitu- 
tion, under the holding in Norwood v. Baker. In 
Cowley v. City of Spokane, 99 Fed. Rep. 840, Judge 
Hanford held a similar State statute unconstitutional, 
and forthe reasons, and on the authority found in 
Norwood v. Baker. The case of Charles v. City of 
Marion, 98 Fed. Rep. 166, and same in 100 Fed. Rep. 
538, where Judge Baker, upon mature reflection, held 
the Indiana statute authorizing such as-essments to 
be made by the front foot a violation of the federal 
constitution. See also Lyon v. Town of Tonawanda, 
98 Fed. Rep. 361, where the same ruling was made 
upon a similar statute. Zehnder v. Barber Asphalt 
Co., C. C. Dist. Ky., Fed. Rep., March 26, 1901, p. 103, 
avery late case in which the federal circuit court held 
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the Kentucky statute, authorizing such assessments 
to be unconstitutional under the Norwood Baker 
opinion. In the case of Parker v. City of Detroit, 103 
Fed. Kep. 357, federal Judge Swan goes farther, and 
holds that a deed acquired by the city under asale of 
the plaintiff’s property, for non payment of assess- 
ments made under a similar statute was ineffective 
to convey title, because of the unconstitutionality of 
the Michigan statute under which the assessment 
was made. On page 259 of the 108 Fed. Rep. may be 
found the following language of Judge Swan: “The 
case of Village of Norwood v. Baker, 172 U. S. 269, is 
the foundation for this position, and seems fully to 
sanctionit. Since the decision in that case the ques- 
tion presented has been fully considered in the fol- 
lowing cases, among others, all holding that assess- 
ments like that here complained of, are in conflict 
with the federal constitution (Hutcheson v. Stonie, 
97 Tex. 6-5; Loeb v. Trustees [C. C.], 91 Fed. Rep. 37; 
Fay v. City of Springfield [C. C.], 94 Fed. Rep. 409; 
Charles v. City of Marion [C. C.), 98 Fed. Rep. 166; 
[Same v. City of Marion [C. C.), 100 Fed. Rep. 538]; 
Cowley v. City of Spokane [C. C.], 99 Fed. Rep. 840, 
and has been so well discussed by Judges Baker). 
Coxe, Thompson, Hanford, and Philips as to leave 
little, if anything, to be said in support of their con- 
clusions.”’ In that case Judge Swan decreed that the 
deed be declared of no effect, and granted an injunc- 
tion against the collection of the assessments. In ad- 
dition to the foregoing cases I desire to refer to Sears 
v. Street Comrs., 58 N. E. Rep. 876; Sears v. Board, 
53 N. E. Rep. 138; Walsh v. Barron, Treas., 55 N. E. 
Rep. 164; Birdseye v. Village of Clyde, 55 N. E. Rep. 
169. Walsh v. Barron, Treas., isan Ohio case, and 
may be found in 61 Ohio St. Rep. 15. It will be seen 
that in this case Norwood v. Baker is referred to as 
the authority governing inferior tribunals in the 
disposal of this constitutional question. It would 
seem that a perusal of these authorities would con- 
vince the reader that the decision of the Supreme 
Court of the United States in Norwood v. Baker bas 
a wider application than the writer of the article re- 
ferred to in the American Law Register conced-s, 
and has been. and is considered as decisive of the 
question involved by courts of very respectable 
character. 
R. T. St. JOHN. 

Marion, Ind. 








HUMORS OF THE LAW. 
Contributory Negligence.—The rescuer hastened 


forward. ‘Are you hurt?” he anxiously inquired. 
**Nope.” 
The dark man was positive. ‘Nota scratch,” he 
declared, 


The rescuer was unable to repress an exclamation 
of surprise. 

“Well, why don’t you get out of the wreck?” 

The sinister man gazed at the twinkling star above 
him. 

“T just about know my business,” he calmly re- 
plied. ‘‘I’ve been in collisions before. I’ll stay right 
here where they threw me until I’m moved. Then 
perhaps’”’—a faint smile played about his lips—‘‘the 
company can’t work the contributory negligence 
racket on me when I sue for damages. Oh, no, I 
don’t object to you carrying me away if you like, but 
I call on you to witness that I take no active part in 
the process myself. I know my business.” 

And the man with the sinister face laughed a hard 
metallic laugh. 
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1. ACTIONS—Survival — Nuisance to Lands.—Under 
21 St. at Large, p. 18, §1, providing that causes of ac- 
tion for and in respect to any and all injuries and 
trespasses to and on real estate shall survive to and 
against personal representatives of deceased persons, 
an action for causing sparks, cinders, and particles 
of lint cotton to fall on plaintiff's premises and dwell- 
ing so as to expose the buildings to the constant risk 
of destruction by fire,and rendering them untenant- 
able, and also obstructing plaintiff’s easement inthe 
use of the street as an access to his premises, pend- 
ing atthe time of plaintiff’s death, does not abate, 
but may be continued by his administrator.—ALLEN 
v. UNION OIL & MFG. Co., S. Car., 888. E. Rep. 274. 

2. ADMINISTRATORS — Special Letters — Petition to 
Revoke.—Where letters of special administration 
were granted in a will contest, a petition to have such 
letters revoked could not prevail, since it wasa col. 
jiateral, and nota direct, attack on the granting of 
such letters.—BREEDING V. BREEDING, Ala., 29 South. 
Rep. 620. 

3. APPBAL—Presumptions.—On an appeal, when the 
billof exceptions does not purport to set out all the 
evidence introduced on the trial, the appellate court 
will presume, if necessary to sustain the rulings of 
the trial court in giving or refusing charges to the 
jury, that there was other evidence introduced on the 
trial in additionto that set out inthe bill of excep- 
tions.—SANDERS V. STEEN, Ala., 29 South. Rep. 587. 

4. BANKS AND RANKING — Drafts — Acceptance.— 
Where plaintiff bank received a draft drawn by V on 
defendant, and accepted by defendant, without con- 
sideration, on condition that the proceeds be used for 
acertain purpose, defendant is not Nable thereon to 
plaintiff; the proceeds not having been used for such 
purpose, but having been applied on V’s account with 
plaintiff.—First NaT. BANK OF BELLEFONTE V. 
ROGERS, Pa., 48 Atl. Rep. 686. 


5. BILIS AND NOTES— Accommodation Makers.— 
Where an accommodation note is given as collateral 
security, the makers thereof are liabie as principals, 
and not as sureties, and an extension of time on the 
principal indebtedness without their consent will not 
release them from liability.—DELAWARE CO. TRUST, 
Saree Deposit & TITLE Ins. Co. v. HaSER, Pa., 48 Atl. 
Rep. 694. 


6. BUILDING AND LOAN ASSOCIATION — Usury.—The 
lending of money by building and loan associations, 
organized under the general laws ofthis State, ac- 
cording tothe building and loan plan, andon such 
terms as are prescribed by the by-laws of such asso- 
ciation, and in accordance with the provisions of the 
statute relating thereto, is not restricted by the stat- 
ute regulating the rate of interest generally, and such 
contracts are not void for usury. The fact that a 
building and loan association derives its power under 
the general statutes of another State does not affect or 
change the principle here announced, since foreign 
corporations of this cheracter, upon compliance with 
the conditions prescribed by the laws of this State, 
have a right to enter into such contracts.—INTERSTATE 
BuipG. & LOAN ASSN. V. BROWN, Ala., 29 South. Rep. 656. 


7. CARRIERS—Railroads—Failure to Deliver Goods— 
Bills of Lading.—In an action by the consignee against 
a carrier for failure to deliver goods, the bill of lad- 
ing, which was made out by the consignors on their 
own special blank, but was not signed by the con- 
signors or consignee, and only by the carrier’s agent, 
was properly admitted in evidence, as the consignors, 
by sbipping the goods under the bill, accepted the 





Same, and were bound thereby, though they had not 
signed it.—MOUTON V. LOUISVILLE & N.R. Co., Ala., 
29 South. Rep. 602. 

8. CHATTEL MORTGAGES — Consideration.—Where a 
bill of sale and a chattel mortgage of partnership 
property recited a certain consideration in money, it 
was not error to permit one of the partners, who had 
pleaded that such recital was a mistake, to testify that 
the purpose of such instruments was to pay the firm 
debts tothe mortgagee, and enable the witness to re- 
gain a note given as collateral security therefor.— 
SCHNEIDER V. SANDERS, Tex., 618. W. Rep. 727. 


9. CONTRACT — Construction.—Where one proposes 
to buy property from another ata given price, upon 
the condition thatthe seller shall perform an addi- 
tional act, and the seller makes a counter proposition 
to sell upon tbe terms proposed, “leaving off” the 
condition for the performance of such additional act, 
and the buyer thereupon certifies his assent to the 
modification, and accepts the proposition, the sale is 
complete; and the performance of the additional act 
originally proposed by the purchaser forms no part 
of the contract of sale, even though it may be evident 
from the declaration of the seller, made immediately 
tnereafter, that he nevertheless intended to perform 
such additional act.—GaDsDEN & A. U. Ry. Co. v. 
GaDSDEN LAND & IMPROVEMENT Co., Ala.,29 South. 
Rep. 549. 

10. ConTRACT—Construction—Performance.— Where 
an executory contract of sale does not specify the 
time of performance, the seller has noright to rescind 
for delay onthe part ofthe purchaser until he gives 
notice that, unless performed within a specified time, 
—whicbh must be reasonable,—the contract will be re- 
scinded.—MCFAaDDEN V. HENDERSON, Ala., 29 South. 
Rep. 640. 

11. CONTRACT—Pleading.— Where the terms ofa con- 
tract forthe sale of grain are not admitted in the 
pleading in an action for its breach by the delivery of 
grain of an inferior quality, and the evidence is not in 
the record, and there is no finding as to the terms of 
the contract, a finding that the complainant accepted 
the grain as per contract js not a finding as to the na- 
ture of the contract which will warrant a recovery for 
a defect in quality after discovery, on the theory that 
the contract contains a warranty which is not ter- 
minated by the acceptance of the grain.—NICHOLS Vv. 
CECIL, Tenn., 618. W. Rep. 768. 

12. CONTRACTS — Rescission — Assignment.—A con- 
tract provided that, if the party of the first part 
should fail to order and purchase of the party of the 
second part, during certain periods, certain amounts 
of goods, the agreement should thereupon ipso facto, 
and without action on the part of the first party, be- 
come null and void, and a!! rights thereunder of the 
second party should be forfeited. Held, that the first 
party alone could rescind the contract, and the sec- 
ond party could not take advantage of his own default 
to work a rescission.—VICKERS Vv. ELECTROZONE CoM- 
MERCIAL Co., N. J., 48 Atl. Rep. 606. 

13 CoRvORATIONS—Expense of Incorporation—Note 
Given.—A note voluntarily given by a corporation for 
services in procuring its incorporation ‘and organiza- 
tion is supported by sufficient consideration.—SMITH 
Vv. NEW HARTFORD WATERWORKS, Conn., 48 Atl. Rep. 
754. 

14. CORPORATIONS—Insolvency— Appointment of Re- 
ceiver.—Where the assets of one corporation were 
transferred to another underan agreement that the 
latter would pay all the liabilities of the transferring 
corporation, equity has jurisdictionto appointa re- 
ceiver of the transferring corporation to enforce the 
agreement against the corporation receiving the as- 
sets for the benefit of the creditors of the transferring 
corporation.—BaRBER V. INTERNATIONAL CO. OF 
MEXICO, Conn., 48 Atl. Rep. 758. 

15. CORPORATION—Insolvent Oorporation—Distribu- 
tion of Assets.—Upon distribution of the assets of an 
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insolvent corporation the right ofa preferred cred- 
itor to full payment outranks the right ofa general 
creditor to partial payment.—LYLBE V. STATEX IsLanND 
TERRA COTTA LUMBER CO.,N. J., 48 Atl. Rep. 783. 

16. CORPORATIONS—Purchase of Property—Payment 
in Stock.—Before an original issue of corporate stock 
for property to be purchased takes place the bona fide 
judgment of the directors as to the value of the prop- 
erty, while it is entitled to considerable weight, is 
not conclusive, but may be reviewed at the instance 
of existing stockholders; and if, on such review by a 
court of equity, the value ofthe property appears to 
be less than the face value ofthe stock, the issue 
should be restrained.—DONALD Vv. AMER. SMELT. & 
ReFIN. Co., N. J., 48 Atl. Rep. 771. 

17. CORPORATIONS — Subscriptions — Liability of 
Stockholders.—The contract of subscription to corpo- 
rate stock recited that the members agreed to pay par 
value therefor, and the certificates were to the same 
effect, but the subscribers averred that the agreement 
wasthat such stock wasto be paid forin dividends. 
Certain dividends had been declared, and stock ex- 
ceeding the amount of dividends was issued, and sub- 
sequently, on a resolution tocall inand cancel the 
certificates representing such stock, the secretary 
credited the members with the amount remaining un- 
paid thereon. Held, that as against plaintiff, to 
whom the corporation had meanwhile become in- 
debted, the members were liable for the difference be- 
tween the amount of their dividend and the par value 
of their stock.—HAWKINS v. CITIZENS’ REAL ESTATE & 
INVESTMENT Co., Oreg., 64 Pac. Rep. 320. 


18. CORPORATIONS—Validity of Contract—Estoppel. 
—A corporation sold land to defendant,the contract 
of sale providing for certain deferred payments. The 
charter of the corporation had expired before the 
contwact was made, and thereafter tbe plaintiff cor- 
poration succeeded to its rights, and sued on the note 
represepvting the deferred payments. The purchaser's 
pleadings admitted the execution of the note, and al- 
leged areadiness to pay the same, on the plaintiff's 
compliance withthe contract of sale. Held, that such 
pleading estopped the purchaser from objecting to 
the introduction of the contract and note in evidence, 
on the ground that they are void forthe reason that 
the corporation had no legal existence when they 
were executed.—WEST MISSOURI LAND CO. V. KANSAS 
City 8S. B. Ry. Co., Mo., 61 8S. W. Rep. 847. 


19. CREDITORS’ BiILL—Burden of Proof.— Where a 
jud@ment creditor filed a bill to reach notes belong- 
ing to his debtor, which was amended to make a 
transferee of the notes a party, alleging that they 
were transferred to such person subsequent to the 
filing of the original bill to hinder and defraud com- 
plainant in the collection of its judgment, and defend- 
ants denied such averments, the burden of proof was 
on complainant.—MaURY NAT. BANK v. MCADAMS, 
Tenn.,61 8. W. Rep. 772. 


20. CRIMINAL EVIDENCE — Assault with Intent to 
Murder.—On atrial for assault with intent to murder 
B, defendant having intervened in a quarrel in behalf 
of a brother, cannot defend on the ground of immi- 
nent danger tothe brother, unless the brother could 
have such defense; so that evidence that the brother 
approached B with his hand in his pocket, and appar. 
ently on a pistol, and said, “I have come to see you 
about what you did to me yesterday,” is admissible, 
though defendant did not hear the remark, and did 
not know his brother was at fault.—WoopD Vv. STATE, 
Ala., 29 South. Rep. 557. 


21. CQ@IMINAL LaAw—Adultery—Evidence.—Evidence 
that defendant and her alleged paramour lived in the 
same house, occupying separate rooms, is not suffi- 
cient to support a verdict that defendant was guilty 
of adultery, in the absence of; proof of any carnal in- 
tercourse between them, or that he contributed to 
her support. — BRADSHAW V. STATE, Tex., 61 S. W. 
Rep. 713. 





22. CRIMINAL Law—Arrest without Warrant- Homi- 
cidee.—An officer cannot, under the lawsoff{Florida, 
lawfully arrest a person without a warrant forthe 
bare crime of carrying concealed weapons, whether he 
knows it of his own knowledge, or is informed of it 
by others, and whether it occurs in or out of his pres- 
ence, ubless it is done in such manner or under such 
circumstances as, inthe presence of the officer, to 
create, threaten, or amount to a breach of the peace; 
and even in the latter case the arrest would be author- 
ized, not from the bare fact of carrying concealed 
weapons, but because of the threatened or actual 
breach of the peace accompanying it.—ROBERSON V. 
STATE, Fla., 29 South. Rep. 535. 

23. CRIMINAL Law—Arson. — Under an indictment 
for arson, a defendant can be convicted of an attempt 
to commit arson.—BENBOW V. STATE, Ala., 29South. 
Rep. 553. 


24. CRIMINAL LAW—Assault wtth Intent to Kill. — 
Where the defendant in a criminal case is tried for 
an assault with intent to murder, he can beconvicted 
of a simple assault; and, as to the Validity of such 
conviction, itis ofno consequence that the evidence 
showed that assault was committed for the purpose 
of obtaining money from the person assaulted, or for 
any other purpose.—SANKEY V. STATE, Ala., 29 South. 
Rep. 578. 


25. CRIMINAL Law—Homicide—Evidence—Character 
of Accused.—Where the defendant in a criminal case 
has put his character for peace and quiet in issue, it is 
permissible for the State, on the cross-examination of 
the character witnesses, to ask them if they hsd ever 
heard of the defendant getting drunk, or had ever 
heard of his carrying a concealed weapon.—CARSON 
v. STATE, Ala., 29 South. Rep. 608. 


26. CRIMINAL LAW—Perjury—Indictment.—An indict- 
ment for perjury in testifying before a grand jury to 
an alibi in behalf of a person accused of a crime, which 
does not specifically allege that the person in whose 
behalf the testimony was given had committed a 
crime, which was being Investigated by the grand 
jury, ig not bad as failing to show that the alleged 
false testimony was material if it alleges facts which 
are sufficient basis for the conclusion of materiality. 
—TELLIS V. STATE, Tex., 61S. W. Rep. 717. 


27. DaMaGES—Death of a Minor Son — Measure of 
Damages.—In an action by a parent to recover for the 
death of her 12 year old son, an [nstruction that 
plaintiff could recover the contributions which she 
bad a reasonable expectation of receiving from the 
son after his majority was erroneous, since the true 
measure of damages was present compensation 
for the loss.—SAN ANTONIO TRACTION CO. Vv. WHITE, 
Tex., 61S. W. Rep. 700. 


28. DEATH BY WRONGFUL ACT—Recovory for Instan- 
taneous Death.—Under Gen. St. 1888, §§ 1008, 1009, pro- 
viding that causes of action for injuries to the person 
of a decedent, whether the same result in instanta- 
neous death or otherwise, survive to bis personal rep- 
resentative, who may recover substantial damages 
not exceeding $5,000, a recovery can be had for mere 
loss of life alone.—BROUGHEL V. SOUTHERN NEW ENG6- 
LAND TRL. Co., Conn., 48 Atl. Rep. 751. 


29. DEDICATION—Prescription.—The platting of land 
by which a strip is left between certain lots, and evi- 
dently as a gangway, but not specified on the plat as 
such, and a subsequent conveyance bya trustee to 
whom the owner conveys the property, describing an 
abutting lot as bounded bya gangway, and similar 
succeeding conveyances thereof, and its use as such, 
is sufficient to show its dedication as a gangway.— 
BAKER V. BARRY, R. I., 48 Atl. Rep. 795. 

30. DESCENT AND DISTRIBUTION — Heirs. — Where a 
land contract sought to be specifically performed pro- 
vides that defendant, plaintiffs’ vendee and co heir, 
shall allow the purchase money to be credited on her 
distributive share,and there is no evidence that the 
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assets have been collected by the administrator, a de- 
cree of specific performance which directs payment 
of the purchase money with interest is erroneous, and 
will be modified by directing an aesignment tothe 
plaintiffs of the fund in the hands of the administra- 
tor belonging to defendant to the extent of the pur- 
chase money.—WILLSON V. BLOUNT, Md., 48 Atl. Rep. 
714. 

31. EASEMENTS—Conveyance of Dominant and Serv- 
ient Tenements.—Where the owner of both the domi- 
nant and servient tenements conveys the latter, re- 
taining the former, no easement is reserved by im- 
plication, unless it is apparent, continuous, and 
strictly neceseary to the enjoyment of the property re- 
tained.—WALKER V. CLIFFORD, Ala., 29South. Rep. 
588. 

32. ELECTIONS—Residence.— Where a voter has lived 
temporarily outside the election district where he has 
his legal residence, but has not voted elsewhere, and 
has never intended to abandon his domicile there and 
acquire one elsewhere, he does not cease to be a qual- 
ified voter of such district because of histemporary 
absence, so as to justify the board of registry of such 
district in striking his name from the list of voters.— 
CHEW V. WILSON, Md., 48 Atl. Rep. 708. 

38. EVIDENCE — Certificate of Inheritance. — An ofti- 
cial certificate of a foreign court, reciting that a cer- 
tain person within its jurisdiction had established his 
relationship to a decedent of Pennsylvania, is prima 
Jacie evidence of such relationship ona question of 
distribution in the orphans’ court. The liability of 
sureties on an administration bond is fixed by a valid 
decree against the administrator fixing his liability 
for a default, though they were not heard in the pro- 
ceedings in which it was rendered.—IN R& YUKGS 
ESTATE, Pa., 43 Atl. Rep. 692. 

34, EXECUTORS AND ADMINISTRATORS—Accounting.— 
Under Rev. Stat. 1589, §§ 47, 48, requiring ea@ecutors or 
administrators on their removal or resignation to de- 
liver all personal property to their successors, and 
making it the duty of the successors to move the 
court to compel such executors to make final settle- 
ment, the court has jurisdiction of the application of 
a succeeding administrator to force the public admin- 
istrator, who took charge of an estate on the removal 
of an execctor thereof, to make a final accounting.— 
FRANCISCO V. WINGFIELD, Mo., 618. W. Rep. 842. 


35. EXECUTORS AND ADMINISTRATORS — Fraudulent 
Transfer of Property.—Where an executor to whom 
certain stock isj devised as trustee is discharged as 
executor thereof, and the stock transferred to him as 
trustee six years after the death af the testator, the 
pledge of such stock by him as executor, two years 
thereafter, in fraud of the beneficiaries, does not give 
the pledgee good title thereto, though he has no 
actual notice of the fraud, since the facts aresufficient 
to put him on Inquiry which will show that the stock 
is no longer held by the executors in such capacity.— 
SCHELL V. DEPERVEN, Pa., 48 Atl. Rep. 815. 


36. FRAUDS, STATUTE OF—Contract to Will.—Where 
plaintiff's uncle orally agreed to devise a child’s por. 
tion, which would be one-third of his estate, consist- 
ing of both realty and personalty to him, if he would 
render certain services for the uncle during the re- 
mainder of his life, on the uncle’s death intestate 
plaintiff cannot maintain an action against his ad- 
ministrators for one-third of the estate for breach of 
the contract, since, as it was one for the sale of realty 
and personalty, it was void, within the statute of 
frauds.—HAMILTON V. THIRSTON, Md., 48 Atl. Rep. 
709. 

37. FRAUDULENT CONVEYANCES—Bill to Set Aside.— 
Defendant and wife deeded certain land to C in trust 
for defendant’s children, rents and profits to be paid 
to them untilthe youngest became of age, and then 
the premises to be conveyed tothem. C did not exe- 
cute a bond or enter on his duties as trustee. Held, 
that O’s heirs and cestuis que trustent were necessary 





parties to a bill to set aside the trust deed as executed 
in fraud of creditors. — TALBOTT v. LEATHERBURY, 
Md., 48 Atl. Rep. 733. 

38. FRAUDULENT CONVEYANCES— Evidence.— Pendirg 
suit against a debtor, she conveyed real estate by 
quitclaim to one who held a mortgage on the prop- 
erty, no consideration passing. The deed provided 
thatthe mortgage should not merge in the title con- 
veyed, and thatthe property might be redeemed on 
payment of the amount of the mortgage. The prop- 
erty was rented to the grantor at a rental about equal 
to the interest on the mortgage—the grantor assum- 
ing the repairs and taxes, and remaining in posses- 
sion until her death—and it appeared thatthe prop- 
erty was worth more than the mortgage. Held, that 
the conveyance was in fraud of creditors.—BURNE V. 
PARTRIDGE, N. J., 48 Atl. Rep. 770. 

39. FRAUDULENT CONVEYANCES—Mortgages.— Where 
acreditor ofa mortgagor sued to have mortgages 
vacated and declared void as being in fraud of cred- 
itors, and to subject the land mortgaged to its claim, 
and for general relief, on the validity of the first 
mortgage being sustained because held bya bona 
fide purchaser, and the second because there was 
no evidence to attack it, it was not error to dismiss 
the bill, instead of passing a personal money decree 
against the mortgagor and the mortgagee forthe 
amount of which they defrauded plaintiff,as such re- 
lief would be beyond the object of the bill.—RIvER- 
SIDE BRickK Co. oF BALTIMORE CITY V. WHEATLY, Md., 
48 Atl. Rep. 715. 

40. FRAUDULENT MORTGAGE — Preservation to 
Grantor.—Where a debtor executes a mortgage upon 
a stock of goods, and by sgreement or understanding 
with the mortgagor retains possession thereof, with 
the right to carry on the business and sell! the prop- 
erty in regular course of trade for his own benefit, 
such mortgage is, under the provisions ofthe statute 
(Code, § 2150), fraudulent and void as against the 
mortgagor’s creditors. — RODEN V. NORTON, Ala., 29 
South. Rep. 637. 

41. GARNISHMENT—Money Paid Under Contract. — 
Defendant contracted to buy a mortgage debt from 
the garnishee at its face value, agreeing to pay a part 
in casb, and the balance at another time. He paida 
part only of the cash agreed, and wished to rescind 
the contract; but the garnishee refused, and sold the 
land underthe mortgage, which, after applying the 
cash payment as acredit, was insufficient to pay the 
mortgage debt. Held, that the garnishee had a right 
to hold the money paid by defendant as a payment on 
the cash instaliment, and enforce the mortgage for 
the balance, which being insufficient, there was nothb- 
ing in his hands belonging to defendant which could 
be subjected to garnishment by creditors of defend- 
ant.—VAUGHN V. GARNER, Tenn., 618. W. Rep. 777. 

42, HOMESTEAD—Abandonment.—Plaintiff acquired 
title to land, and occupied it with his family,as their 
homestead, for19 years. A deed executed by him in 
the meuntime was in fact a mortgage, and the land 
was never sold under it; but it was paid off with the 
wife’s money, and the land was conveyed to her. 
Held, that plaintiff did not lose his homestead right, 
as to third persons, and the property was not subject 
to sale under execution.—WORLEY V. HICKS, Mo., 61 
S. W. Rep. 818. 

43. HOMESTEAD—Administration — Sale of Lands.— 
When the area and value of a homestead which was 
occupied by decedent at the time of his death does not 
exceed the value and limit allowed by law exempt, 
and the homestead was separate and apart from other 
property owned by decedent, a selection of such 
property by the widow (there being no minor chil- 
dren) is unnecessary in order to enforce the right of 
homestead exemption, and the right of the widow to 
such property as a homestead exemption attaches at 
once, and is as effective as ifthe particular property 
bad been selected and set apart to her as a home- 
stead.—NEWELL V. JOHNS, Ala., 29 South. Rep. 609. 
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44. HOMESTEs D—Dower—Widow—Childres.—Under 
Rev. St. 1889, § 5489, providing that on the decease of a 
householder his homestead shall vest in his widow 
and children, the widow and children are not each 
entitled to a certain or definite part as tenants in com- 
mon, but the homestead passes to them jointly or as 
joint tenants.—GoORE V. RILEY, Mo., 618. W. Rep. 887. 

45. HOMESTBAD—Sale—Impeachment by Creditors.— 
The sale and conveyance of property exempt to the 
grantor as a homestead cannot be impeached by his 
creditors; and this is true notwithstanding the sale 
may have been fraudulent, and made forthe purpose 
of hindering, delaying, and defrauding his creditors. 
— First NAT. BaNK OF TALLADEGA V. BROWNE, Ala., 29 
South. Rep. 552. 

46. Homicipge—Indictment—Variance.—In a prose- 
cution for a capital felony, a variance between the 
original indictment and the copy served on the de- 
fendant, which is not called tothe attention of the 
court and properly objected to before the trial is en- 
tered upon, constitutes noground for the reversal of 
the judgment on appeal.—WILSON Vv. STATE, Ala., 29 
South. Rep. 569. 


47. INJUNCTION—Restraining Suit at Law.— Where a 
bill to enjoin a suit at law on a note is dismissed, and 
the injunction is dissolved on demurrer, and ull de- 
fenses made against the note are adjudicated on the 
demurrer, a judgment against the complainant is 
properly entered on his injunction bond for the 
amount of the note, interest and costs, though a con- 
fession of a, judgment at law was not required in the 
flat of the chancellor who ordered the injunction.— 
HaYN&Ss V. SECOND NAT. BANK OF LEBANON, Tenn., 61 
S. W. Rep. 775. 


48. INSURANCE—Condition Precedent — Appraisal.— 
A compliance with aclause ina fire policy that the 
amount of loss shall be ascertained by appraisers in 
case of disagreement is a condition precedent toa 
right of action onthe policy, when the policy con- 
tains a general provision that no suit to recover any 
loss shall be maintained until after a full compliance 
by the assured with all its requirements. — PALATINE 
Ins. CO. V. MORTON-SCOTT-ROBBERTSON CO., Tenn., 61 
8S. W. Rep. 787. 


49. INSURANCE—Incontestability Clause—Validity.— 
Deceased’s policy had been issued two years, and all 
premiums paid, and contained a stipulation that it 
should be incontestable after two vears from the date 
of its issue, provided the premiums were paid as 
agreed. Held, that the contention that the defendant 
company was entitled to plead that the insured made 
false and fraudulent answers in his application, in 
bar of an action on deceased's policy, because the in- 
contestability clause was void as condoning fraud, 
and as against public policy, cannot be sustained, 
since the clause merely imposed a reasonable limita- 
tion on the time in which fraud could be established. 
—MURRAY V. STATE MoT. LiFg Ins. Co., R.I., 48 Atl. 
Rep. 600. 


50. INSURANCE— Mortgagee — Interest. — Where a 
mortgage provided that,on default in the interest, 
the debt should thereafter bear interest at 10 per cent. 
and the mortgaged premises were destroyed by fire, 
which rendered the mortgagor insolvent and unable 
to pay interest thereafter, a contention that the mort- 
gagee was not entitled to be paid from insurance for 
its benefit 10 per cent. from the time of default was 
without merit.—PaNn HiNDLE NaT. BANK V. SECURITY 
Co., Tex.,618. W. Rep. 731. 


51. JoDGMENT—Construction—Execution. — A judg- 
ment ina suit brought forthe sole purpose of fixing 
defendant’s liability as executor and legatee under a 
will does not authorize the issuance of an execution 
for the sale of any property other than that received 
by defendant from the testator’s estate.—TExXas Sav- 
INGS LOAN ASSN. V. BANKER, Tex., 618. W. Rep. 724. 

52. JODGMENT—Res Adjudicata.—W here, in an action 











of debt to recover rent under a written lease, the de- 
fendants pleaded a former judgment In their favor in 
assumpsit for the breach of the same promises and un- 
dertakings, a replication setting up that such judg- 
ment was not given on the merits, but because the 
facts would not sustain the form of action, is not de- 
murrable.—FLYNN V. GORMAN, R. I., 48 Atl. Rep. 797. 

53. JUDICIAL KNOWLEDGE— Evidence—Public Lands. 
—Courts take judicial knowledge of the surveys of 
public lands by the general government, and of the 
location and relative situation of the lands officially 
surveyed and mapped out under the authority of the 
acts of comgress.—LEDBETTER V. BORLAND, Ala., 29 
South. Rep. 579. 

54. LANDLORD AND TENANT—Landlord’s Lien. — Acts 
1897, ch. 114, authorizing the imprisonment of a de- 
fendant convicted of selling property on whicha 
landlord’s lien existed in case defendant failed to psy 
the fine imposed, is not unconstitutional as authoriz- 
ing an imprisonment for debt.—STATE V. HOSKINS, 
Tenn., 618. W. Rep. 781. 

55. LANDLORD AND TENANT — Unlawful Detainer — 
Mortgage Sale.—Where a landlord, after leasing cer- 
tain lands, executes a mortgage on the rented prem- 
ises, if, before the expiration of the rental contract, 
such mortgage is foreclosed, the purchaser st such 
sale cannot maintain an action of unlawful detainer 
against the mortgagor’s tenant while heis in posses. 
sion under such lease,and before its expiration.— 
TAYLOR V. BELL, Ala., 29 South. Rep. 572. 

56. MASTER AND SERVANT—Assumption of Risk— Neg- 
ligence.— Where a master and servant knew for weeks 
the dangerous condition of the appliances which 
caused the injury tothe servant, and there was no 
promise to repair,as the danger from defective ap- 
pliances was not one naturally incident to plaintiff's 
employment, it was not assumed by him when he en- 
tered defendant’s services; nor did he assume the risk 
by remaining in the service of defendant after he be- 
came aware of its dangerous condition.— PaUck V. ST. 
LouUI8s DRESSED BEEF & PROVISION CO.,Mo., 61 S. W. 
Rep. 806. 

57. MASTER AND SERVANT — Fellow-Servunts. — The 
conductor of a freight train, who also assists in 
switching cars at stations, is not a fellow-seivant ofa 
station agent, so as to be prevented from recovering 
for injuries caused by the negligence of the egent in 
leaving a “pinch bar” lying on the track.— LOUISVILLE 
& N. R. Co. v. JaCKSON, Tenn., 618, W. Rep. 771. 


58. MASTER AND SERVANT—Fellow Servant Doctrine. 
—Where a railroad brakeman was injured in conse- 
quence of a defective roadbed, the defense that such 
injury was caused by the negligence of a fellow-serv- 
ant could not apply, since the fellow-servant doctrine 
never extended further than to those things happen- 
ing through negligence in the operation of the road, 
in contradistinction to negligence in failing to farnish 
a safe roadbed and appliances.—WRIGHT v. SOUTHERN 
Ry. Co., N. Car., 38S. E. Rep. 282. 

59. MORTGAGE — Corporation — Cancellation. —A\!- 
though acorporation executes a mortgage which is 
ultra vires and void, it cannot maintain a bill in equity 
for the purpose ofthe cancellation of such mortgage, 
without offering to do equity by restoring to the mort- 
gagee the amount remaining due thereon.— SOUTHERN 
BLDG. & LOAN ASSN. V. CASA GRANDE STABLE CoO., Ala., 
29 South. Rep. 654. 

60. MORTGAGES — Foreclosure—Affirmance.—A mort- 
gagee purchased at its own foreclosure sale without 
authority, and subsequently filed a bill to compel the 
mortgagor to elect to affirm or disaffirm the sale, and 
for other relief. The mortgagor elected to affirm, but 
after the reversal of two decrees in favor of the mort- 
gagee, and after an amended bill had been filed, the 
mortgagor withdrew her election and elected to dis- 
affirm. Held,that her election to affirm did not bar 
the subsequent disaffirman ce, since the reversal of 
the decrees annulled them for all purposes.—AMER- 
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ICAN FREEHOLD LAND MORTG. OO. V. POLLARD, Ala., 29 
South. Rep. 598. 

61. MoRTGAGES—Sale—Confirmation of Sale—Defect 
in Title.—Where the confirmation of the sale of prop- 
erty under a power given in a mortgage is resisted by 
the purchaser on the ground of defect in title, the 
court will not determine whether the title is good or 
bad, but only whether its validity is free from reason- 
able doubt.—CHEW Vv. TOME, Md., 48 Atl. Rep. 701. 

62. MORTGAGES — Satisfaction — Failure to Enter.— 
Under the statute, which requires a mortgagee, at the 
written request of the mortgagor soto do,to enter 
satisfaction ofthe mortgage uponthe margin of its 
record, and imposes a penalty for his failure or re- 
fusal to do so (Code, § 1066), it is sufficient if the writ- 
ten request is made by the mortgagor’s agent or attor- 
ney duly authorized to make it.—LAMAR V. SMITH, 
Ala., 29 South. Rep. 577. 

68. MoRTGAGES—Transfer of Property.—Where by 
the terms of a note the interest is to become due ata 
specified time, anda deed of trust securing its pay- 
ment declares thatthe whole debt shall become due 
in default of payment of interest,the note is not af- 
fected, as to the date of its maturity, by the terms of 
the deed, except forthe purpose of enforcing the se- 
curity.—BOARD OF TRUSTEES OF WESTMINSTER COL- 
LEGE V. PiERSOL, Mo., 61S. W. Rep. 811. 

64. MUNICIPAL CORPORATIONS — Defects in Sewer.— 
Where a city set up the defense that the breaking of a 
sewer was caused by the act of God manifested in an 
unusual rainfall, and there was evidence that the 
sewer was defective by reason of improper construc- 
tion and failure to repair, and that the rainfall was of 
an unusual character, it was properto charge that if 
an unusual rainfall would have caused the breaking 
of the sewer, notwithstanding its defects, then the 
city was not chargeable with negligence; but if the 
breaking was caused by such defects, or if it was 
caused by such defects commingled and concurring 
with unusual rainfall, then the city was liable.— 
BRASH V. CITY OF ST. Lous, Mo., 618. W. Rep: 809. 

65. MUNICIPAL OORPORATIONS — Negligent Mainte- 
nance of Street — Damages.—An action by a property 
owner against the city for damages caused by water 
accumulating in holes in the street and percolating 
into plaintiff’s celler after the grade of the street had 
been changed was not barred by the recovery which 
the plaintiff had for the damages occasioned by the 
change of grade.—KEBHOE V. CITY OF PHILADELPHIA, 
Pa., 48 Atl. Rep. 679. 

66. OFFICE AND OFFICERS — School Districts—De 
Facto Officers.—Where the election of school direc- 
tors in a school district was premature and illegal, as 
held in May instead of August, a warrant drawn in 
July by the old directors, whose term of office does 
not expire until September Ist, is valid.—STATE vy. 
Hart, Tenn., 61 8S. W. Rep. 780. 

67. PARTITION — Accounting — Pleading.—Plaintiff, 
after stating that defendant had always collected the 
rents and profits of certain property sought to be par- 
titioned, asked that an accounting be had of such 
rents and profits, and defendant in her answer set up 
that she had an exclusive right to sueh rents and 
profits. Held to put in issue the question of the rents 
and profits as to allthe parties litigant, so as to au- 
thorize an accounting thereof.—DOERNER v. DOER- 
NER, Mo., 61S. W. Rep. 802. 


68. PARTNERSHIP — Borrowing Money — Implied 
Power.—Where a firm was engaged in banking under 
one name and inthe real estate business under an- 
other name, notes for borrowed money, given by one 
partner inthe nameof the real estate firm without 
express authority, were not valid, because as a part- 
mer inthe banking business he would have implied 
power to borrow money in the firm name unless he 
would have such implied power under the real estate 
partnership.—MASTERSON V. MANSFIELD, Tex., 61 8. 
W. Rep. 504. 





69. PARTNERSHIP—Insolvency—Marshuling Assets.— 
A partner, being indebted to his firm, assigned bis in- 
terest therein to the remaining partners. Thereafter 
he made a general assignment for creditors, and sub- 
sequently creditors of the firm took an assignment of 
all the firm’s assets, and the remaining partners pre- 
sented to the trustee under the general assignment a 
claim forthe amount the retiring partner had owed 
the firm. Held, that the debt from the retiring part- 
ner tothe firm passed under the assignment to the 
creditors thereof, and hence the remaining partners 
were not entitled to share in a distribution by the 
trustee under the general assignment.—GEORGE Vv. 
MoRISON, Md., 48 Atl. Rep. 744. 


70. PARTNERSHIP—Losses — Equity.—Where A fur- 
nished B with money to buy apples at a certain price, 
B to put in his time and certain contracts of purchase, 
and thetwo to share the net profits equally after all 
expenses were paid and A reimbursed for his outlay, 
a partnership existed between them, though nothing 
was said as to the losses.—TORBERT V. JEFFREY, Mo., 
618. W. Rep. 823. 


71. PARTNERSHIP—Special Partner—Loss of Capital. 
—Where, owing to the failure of two insolvent part- 
ners to pay their indebtedness tothe firm,a speciai 
Partner sustained a loss of capital invested, more 
than the share of the loss she had agreed to bear un- 
der the partnership articles, she was not entitled to 
recover half her loss from a solvent partner, who had 
paid his proportion of losses called for by the articles. 
—BUNTING V. BUNTING, Pa., 48 Atl. Rep. 681. 


72. PARTNERSHIP—Torts.—In an action against a 
partnership for damages by fire alleged to have been 
kindled by defendants in their own woods, and neg- 
ligently permitted to spread to plaintiff’s Jands, it 
was proper to instruct that if one of the firm set out 
the fire, which defendants afterwards negligently per- 
mitted to spread to plaintiff’s property, and at the 
time of setting itthe other partners knew of it, and 
caused it to be set out, they were liable, though they 
did not set out the fire while acting within the scope 
of the partnership busincss.— BARRETT V. MCCRUM- 
MEN, N. Car., 88 8. E. Rep. 286. 


73. PLEADING—Set Off—Burden of Proof.—When set- 
off is pleaded, the burden of establishing the truth of 
such plea rests on the defendant; and when, to estab- 
lish such plea, the defendant introduced evidence 
tending to prove that the plaintiffs owed him for the 
price of cotton sold, and the plaintiffs’ evidence tends 
to show that when they bought the cotton they paid 
the defendant for it in cash, a charge is free from er- 
ror which instructs the jury that tbe burden of proof 
is on the defendant to establish the fact that the 
plaintiffs bought the cotton, and that they had not 
paid the defendant for said cotton.—COoK v. MALONE, 
Ala., 29 South. Rep. 653. 


74. PRINCIPAL AND AGENT — Contract — Burden of 
Proof.—Where the reformation of a contract is sought 
to be established under an agreement with the agent 
of a party to the contract, the burden is upon the per- 
son seeking to make the proof to show that said agent 
was especially authorized by his principal to enter 
into the agreement of reformation, or that he was the 
general «gent of the principal, and the agreement of 
reformation was within the scope of his authority as 
such agent. — GEORGE V. Ross, Ala., 29 South. Rep. 
651. 


75. RAILROAD COMPANY—Biocycle Riders—Negligence 
—Evidence.—Where plaintiff while crossing railroad 
tracks on a bicycle narrowly escaped injury from a 
moving passenger train, and immediately thereafter 
was injured by a switch engine on another track, evi- 
dence of the movements of the passenger train was 
admissible in an action against the railroad for the 
injuries, a8 res geste. — LOUISVILLE & N. R. Co. Vv. 
STEWART, Ala., 29 South, Rep. 562. 


76, Sates — Delivery to Carrier — Destruction of 
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Goods.—Where goods are delivered by the seller toa 
common-carrier to be transported to the buyer, and 
are destroyed while in possession uf the carrier, the 
fact that the seller did not send the buyer a bill of 
lading, or provide him with any means to collect the 
value of the goods from the carrier, is not a defense 
to an action for the price ofthe goods, since the title 
passes with delivery to the carrier, and the seller no 
longer has any interest in or control over the prop- 
erty.—HUNTER V. RANDOLPH, N. Car., 38 S. E. Rep. 
288. 

71. SCHOOLS AND SCHOOL DISTRICTS—Board Meeting 
—Notice.—Where two members of a school board went 
tothe home of athird memberjbetween daylight and 
sunrise in the morning, and held a meeting of the 
board of which no notiee had been given, and which 
such third member protested against and declined to 
participate in, a contract with a teacher authorized at 
such meeting, and signed by such two members, is not 
binding on the district,and cannot be recovered on 
refusal of the district to accept the services.—SCHOOL 
Dist. No. 49, FAULKNER CO. v. ADAMS, Ark., 618. W. 
Rep. 793. 

78. SPECIFIC PERFORMANCE—When Granted.— Where 
a contract is sufficiently expressed in writing to 
satisfy the statute of frauds, and is of such character 
that performance of all its terms by both parties can 
be substantially directed, this court will not refuse to 
enforce it, because at the stage when the court's aid is 
invoked there has not been a partial performance by 
either party.—REPETTO Vv. BAYLOR, N. J., 48 Atl. Rep. 
774. 

79. TataL—Verdict—Joint Defendants.— Where itjwas 
established that one of two joint defendants was not 
liable in an action for tort, and there was a verdict for 
plaintiff, it was not error to set aside the verdict as to 
the defendant not liable, and permit it to stand 
against the other,onthe ground that the verdict was 
indivisible.—NASHVILLE ST. Ry. Vv. GORE, Tenn., 61 8. 
W. Rep. 777. 


80. VENDOR AND PURCHASER—Land Contracts—Res- 
cission.—Where the purchaser under a iand contract 
waited nearly seven years after the contract was exe- 
cuted, and four years after the patent had issued to 
the vendor, before objecting to the latter’s title, or 
the invalidity of the patent, and made no offer to re. 
store possession, or to put the vendor in statu quo, he 
was not in position to rescind.—SOUTHERN Pac. R. Co. 
Vv. OHOATE, Cal., 64 Pac. Rep. 292. 


81. WaTERS — Riparian Owner — Ownersbip of Sea- 
weed.—The right to the seaweed stranded on a beach 
below high-water mark is a private right in the 
shore,belonging to the owner of the land bordering on 
the beach..-CARR v. CARPENTER, R. I., 48 Atl. Rep. 805. 


82. WILLS — Bequest — Charities. — A legacy to the 
“Board of Managers of the Foreign Missionary Society 
of the Methodist Episcopal Church,” to be used for 
the education of native Bible readers in India, and 
the purchase of a building there, to be used for the 
education of Christiana girls, will not be defeated be. 
cause there is no such organization as that named, 
but will go to the Woman’s Foreign Missionary So 
ciety of the Methodist Episcopal Church, since that 
is the only organization in the Methodist Church 
which is engaged in the kind of work contemplated 
in the bequest.—WOMAN’S FOREIGN MISSIONARY SOC. 
OF METHODIST EPISCOPAL CHURCH V. MITCHELL, Md., 
48 Atl. Rep. 736. 

83. WiLL—Construction.—Under a will giving money 
intrust to J to invest and pay the interest to C for 
life, and providing: ‘‘After her death I give the 
principal and interest thereon to her children, if she 
was married, and had any. But,if she should die 
unmarried, thenI give the one half thereof to J, and 
the other half to his children,’’—the bequest goes to 
J and his children on the death of C without children, 
though she had married.—IN RE KLAPP’Ss ESTATE, Pa., 
48 Atl. Rep. 809. 





84. WILL8S—Devise to Class— Construction. — Where 
testator made a devise to the children of his daughter 
asaciass, with the evident expectation that other 
children would be born to her, the estate in remainder 
vests inthe persons who were in esse when the will 
took effect, which estate will open during the continu- 
ance of the particular estate, and let in the after-born 
children of the daughter.—DOERNER Vv. DOERNER, Mo., 
61S. W. Rep. 801. 


85. WILLS—Discretion of Trustee — Power of Sale. — 
Testator’s brother was testamentary trustee, and in 
three separate clauses the will declared that the pow- 
erstherein granted relative to the creation and regu- 
lation of the trust should be exercised by the trustee 
and hissuccessors. A subsequent clause gave the 
brother power to sell any part of the real estate he 
might deem proper. By another Clause testator ex- 
pressed the hope that his brother and his wife, who 
wasa co-executrix, might permit so much of the 
estate as might be employed ina certain firm to re- 
main there for such time as he and she might agree 
upon, and the trustee was authorized to make a loan 
to ason of testator. Held, that it appearing from the 
two latter clauses that discretion and confidence were 
reposed in the brother, the word ‘‘successor” having 
been omitted from the Clause relative to the sale of 
the real estate, the power to sell the realty wasa 
special confidence reposed in the brother, and did not 
descend to his successor.—SNYDER V. SAFE DEPOSIT & 
TRUST CO. OF BALTIMORE CITY, Md., 48 Atl. Rep. 719. 


86. WILLS—Nature of Estates Created—Life Estate.— 
A testator devised life estates in certain property, in- 
cluding the residue, to two daughters, remainders to 
such ‘‘child or children” as should survive them, and 
provided that, if both daughters should die leaving no 
child or children, northe issue of any child or chil- 
dren, living at the death of the survivor, the entire es- 
tate should be divided equally between testator’s 
heirs at law and distributees and the heirs at law of 
the said daughters claiming through their mother. 
Held, in an action by the devisees to have certain 
parts of the devised property sold and the proceeds 
invested, wherein the heirs at law apparent of thetwo 
daughters in the event oftheir death were made de- 
fendants, that a sale of the property could not be de- 
creed,as the heirs at law who would take the prop- 
erty onthe death of the daughters without living 
issue were undetermined, the contingency not having 
happened.—HODGES V. LIPSCOMB, N. Car., 388 S. E. 
Rep. 281. 


8%. WILL8—Power of Sale — Construction.— A pro- 
vision in a will directing certain real estate to be sold 
within a year after testator’s decease, providing a 
suitable price can be obtained for the same, and di- 
recting that the money derived therefrom be paid to 
certain designated legatees,does not prevent a sale by 
her legatees after the expiration of more than a year. 
—MYERS V. CapDy, R. I., 48 Atl. Rep. 797. 


88. WILLs—Testamentary Capacity.—It is no ground 
for setting aside a will because of want of testamen 
tary capacity of testator .hat he was{of advanced ege 
and feeble, and that he gave his large estate to his 
wife and astranger, to the exclusion of his step- 
brother, where the will was several days in prepara- 
tion, and while the testator was in his usual health 
and in possession of his mental faculties, and was 
witnessed by his personal friends, whom he had 
known for many years, and where his wife, who knew 
all about the provisions of the will, was entirely satis- 
fied therewith.—RIGGIN Vv. BOARD OF TRUSTEES OF 
WESTMINSTER COLLEGE, Mo., 618. W. Rep. 803. 


89. WITNESSES—Competency — Transaction With a 
Decedent.—In an action by the widow of deceased on 
a bond given deceased by defendant, defendant was 
incompetent to testify to transaction with deceased 
in whieh she alleged ajpayment was made and for 
which she showed an alleged receipt.—DICUS V. CHIL- 
DRESS, Ala., 29 South. Rep. 617. 
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